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FILED & ENTERED

MAY 14 2021

CLERK U.S. BANKRUPTCY COURT
Central District of California
BY bakchell DEPUTY CLERK

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA
LOS ANGELES DIVISION

In re: Case No. 2:13-bk-28391-RK

BETTY JEAN SEWELL, Chapter 7

ORDER DENYING DEBTOR’S MOTION
Debtor. | o REOPEN CASE TO AMEND HER
BANKRUPTCY SCHEDULES TO ADD AN
OMITTED DEBT AND CREDITOR

Pending before the court is the motion of Debtor Betty Jean Sewell to reopen this
case (Docket No. 20) filed on April 22, 2021. Having reviewed Debtor’s motion, the
court must deny the motion because it requests to reopen this no asset, no bar date
Chapter 7 bankruptcy case to add an omitted debt and creditor to her bankruptcy
schedules, which would not result in any meaningful relief for Debtor since
dischargeability of her prepetition debts is not affected by scheduling as held by the
United States Court of Appeals for the Ninth Circuit in its decision in In re Beezley, 994
F.2d 1433 (9th Cir. 1993)(copy of judicial opinion is attached hereto), citing Section
523(a)(3)(A) and (B) of the Bankruptcy Code, Title 11, United States Code (11 U.S.C.),

which decision is binding on this court being located in the Ninth federal judicial circuit.
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As the Court of Appeals stated in its opinion in In re Beezley, after a no asset, no bar
date Chapter 7 bankruptcy case has been closed, which is the situation in this case,
debt dischargeability is unaffected by scheduling , and an amendment of bankruptcy
schedules to list an omitted debt under these circumstances would be a “pointless
exercise”. |d. at 1434. This is so because unscheduled debts in a no asset Chapter 7
bankruptcy case not attributable to fraud are discharged under 11 U.S.C. §727 through
11 U.S.C. §523(a)(3)(A), and unscheduled debts in a no asset Chapter 7 bankruptcy
case attributable to fraud are not discharged through 11 U.S.C. §523(a)(3)(B) as the
Court of Appeals said in In re Beezley, 994 F.3d at 1434, and thus, it does not make a
difference if the schedules are amended in this case. See also, In re Nielsen, 383 F.3d
922, 926-927 (9" Cir. 2004) (further explaining this rule in the Beezley case). Because
reopening the case to amend the schedules would not result in any relief in this

situation, there is no cause to reopen this case under 11 U.S.C. § 350(b).

The court denies the motion to reopen the case without prejudice to Debtor’s
filing a renewed motion to reopen for meaningful relief, such as filing a motion for
contempt for violation of the discharge injunction under 11 U.S.C. §524(a) to stop a
creditor which is attempting to enforce a discharged prepetition debt pursuant to Federal
Rule of Bankruptcy Procedure 9020 in accordance with the procedures of this court set

forth in Local Bankruptcy Rule 9020-1.

IT IS SO ORDERED. HiH#

Date: May 14, 2021 &%&C\

Robert Kwan
United States Bankruptcy Judge
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IN RE BEEZLEY
Citeas 994 F.2d 1433 (9th Cir. 1993)

1433

that inference would suspend the application
of this circuit’s principles of res judicata.”
May, 899 F.2d at 1011.

Iv.

ATTORNEYS FEES'

[7]1 Karr seeks attorneys’ fees for this
appeal under 29 U.S.C. § 1132(g)(1). Section
1132(g)(1) provides, in pertinent part: “In
any action under this subchapter ... by a
participant, beneficiary, or fiduciary, the
court in its discretion may allow a reasonable
attorney’s fee and costs of action to either
party.” 29 U.S.C. § 1182(g)1). In exercis-
ing our discretion to award attorneys’ fees
under section 1132(g)(1), we consider:

(1) [TThe degree of the opposing parties’
culpability or bad faith; (2) the ability of
the opposing parties to satisfy an award of
fees; (3) whether an award of fees against
the opposing party would deter others
from acting under similar circumstances;
"(4) whether the parties requesting fees
sought to benefit all participants and bene-
ficiaries of an ERISA plan or to resolve a
significant legal question regarding
ERISA; and (5) the relative merits of the
parties’ positions. ’
Sapper v. Lenco Blade, Inc., 704 F.2d 1069,
1073 (9th Cir.1983) (quoting Hummell v. S.E.
Rykoff & Co., 634 F.2d 446, 452-53 (9th
Cir.1980)). Karr has failed to make a show-
ing that it is entitled to attorneys’ fees under
this statute. Accordingly, Karr’s request to
recover attorneys’ fees for this appeal is DE-
NIED. The district court’s order granting
summary judgment in favor of Karr on the
ground that the Trusts’ action is barred un-
der the doctrine of res judicata is

AFFIRMED.

‘AW
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* The panel unanimously finds this case suitable for
submission on the record and briefs and without

In re Gilbert G. BEEZLEY, Debtor.

Gilbert G. BEEZLEY, Appellant,
V.

CALIFORNIA LAND TITLE
COMPANY, Appellee.

No. 91-55809.

United States Court of Appeals,
Ninth Cireuit.

Submitted Oct. 6, 1992.*
Decided June 4, 1993.

Chapter 7 debtor’s motion to reopen
case to schedule omitted debt was denied by
the Bankruptcy Court, and the Bankruptey
Appellate Panel affirmed. Debtor appealed.
The Court of Appeals held that debtor’s re-
quest to reopen case to add omitted debt to
schedule would not have resulted in any re-
lief, and thus, motion to reopen could be
denied.

Affirmed.

O’Scannlain, Circuit Judge, filed concur-
ring opinion.

1. Bankruptcy ©=3444.30(6)

Chapter 7 debtor’s request to reopen
case to add omitted debt to schedule would
not have resulted in any relief, and thus,
motion to reopen could be denied; case was
no-asset, no-bar date case, and dischargeabil-
ity would be unaffected by scheduling.
Bankr.Code, 11 US.CA.  §§ 350(b),
523(a)(3)(A, B), 701 et seq., 727.

2, Bankruptcy ¢=3361

After no-asset, no-bar date Chapter 7
case has been closed, dischargeability is unaf-
fected by scheduling. . Bankr.Code, 11
U.S.C.A. §% 350(b), 523(a)(B)(A, B), 701 et
seq., 727.

Gilbert G. Beezley, pro se.

oral argument. FedR.App.P. 34(a), Ninth Cir-
cuit Rule 34-4.
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Mark E. Rohatiner, Ellen L. Frank,
Schneider, Goldberg, Rohatiner & Yuen,
Beverly Hills, CA, for appellee.

Appeal from the Ninth Cireuit Bankruptey
Appellate Panel.

Before O’SCANNLAIN and RYMER,
Circuit Judges, and ZILLY,** Distriet
Judge.

PER CURIAM:

Debtor Gilbert G. Beezley appeals the de-
cision of the Ninth Circuit BAP, affirming
the bankruptey court’s denial of his motion to
reopen his bankruptey case under 11 U.S.C.
§ 350(b). We have jurisdiction pursuant to
28 U.S.C. § 158(d), and we affirm.

[1,2] Beezley argues that the bankruptey
court abused its discretion by failing to grant
his motion to reopen his case. See In re
Herzig, 96 B.R. 264, 266 (9th Cir. BAP 1989)
(bankruptcy ecourt’s refusal to reopen a
closed case under 11 US.C. § 350(b) re-
viewed for an abuse of discretion). We dis-
agree. Based on the assumption that
amendment was necessary to discharge the
debt, Beezley sought to add an omitted debt
to his schedules. Beezley’s, however, was a
no asset, no bar date Chapter 7 case. After
such a case has been closed, dischargeability
is unaffected by scheduling; amendment of
Beezley’s schedules would thus have been a
pointless exercise. See American Standard
Ins. Co. v. Bakehorn, 147 B.R. 480, 483
(N.D.Ind.1992); In re Stecklow, 144 B.R. 314,
317 (Bankr.D.Md.1992); In ve Tucker, 143
B.R. 330, 334 (Bankr.W.D.N.Y.1992); - In re
Peacock, 139 B.R. 421, 422 (Bankr.E.D.Mich.
1992); In ve Thibodeau, 136 B.R. 7, 10
(Bankr.D.Mass.1992); In ve Hunter, 116
B.R. 8, 5 (Bankr.D.D.C.1990); In re Mendio-
Ia, 99 B.R. 864, 865 (Bankr.N.D.I1.1989). If
the omitted debt is of a type covered by 11
U.S.C. § 523(a)3)(A), it has already been
discharged pursuant to 11 U.S.C. § 727. If
the debt is of a type covered by 11 U.S.C.
§ 523(a)(3)(B), it has not been discharged,
and is non-dischargeable.! In sum, reopen-

#* The Honorable Thomas S. Zilly, United States
District Judge for the Western District of Wash-
ington, sitting by designation.

ing here in order to grant Beezley’s request
would not have “accordied] relief to” Beez-
ley; thus, there was no abuse of diseretion.

AFFIRMED.

O’'SCANNLAIN, Circuit Judge,
concurring: v

The simple question with which we are
presented—whether the bankruptey court
abused its discretion by denying the debtor’s
motion to reopen—requires, in my view,
more than a simple answer. 1 write sepa-
rately to address certain matters that the per
curiam opinion does not discuss, but which
are squarely presented on the record. before
us and implicate important principles of
bankruptey law.

1
Beezley filed for bankruptcy under Chap-
ter 7 on June 10, 1987. Because he had no
assets available for distribution to his credi-
tors in bankruptey, no bar date was set by
the court establishing a deadline for creditors
to file proofs of claim.

Three years earlier, California Land Title
Co. (“Cal Land”) had obtained a default judg-
ment against Beezley in California state
court arising out of a 1979 transaction in
which Beezley was the seller and Cal Land
the title insurer of certain real property.
Beezley made no mention of Cal Land’s claim
or of its judgment against him in any of his
schedules. Consequently, Cal Land did not
receive notice of Beezley’s bankruptey.
Beezley received his discharge on November
6, 1987, and his case was thereafter closed.

In January 1990, Beezley moved to reopen
his bankruptcy case for the purpose of
amending his schedules to add the omitted
debt to Cal Land. Cal Land filed a memo-
randum with the bankruptcy court in opposi-
tion to Beezley’s motion to reopen, advising
the court that Cal Land would seek to estab-
lish that its claim was nondischargeable.
The bankruptey court held a hearing, at the
conclusion of which it denied Beezley’s mo-
tion, citing the case of In re Stark, 717 F.2d

1. We express no opinion as to whether the omit-
ted debt was or was not discharged.
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322 (7th Cir.1983) (per curiam).  The Bank- (A) if such debt is not of a kind speci-

ruptey Appellate Panel (“BAP”) subsequent-
Iy affirmed by memorandum, citing the same
authority.

11

The source of the bankruptey court’s pow-
er to reopen a closed case is section 850(b).1
This section gives the court discretion to
reopen a case “to administer assets, to accord
relief to the debtor, or for other cause.” The
question posed by.this appeal is whether the
bankruptey court abused that discretion in
denying Beezley’s motion to reopen. See In
re Herzig, 96 B.R. 264, 266 (9th Cir. BAP
1989) (decision on motion to reopen reviewed
for abuse' of -discretion). Answering this
question is a complicated affair, and requires
close attention to the difficult language of
sections 523 and 727 of the Bankruptey Code.

A

Section 727(b). of the Bankruptcy Code
states in part: “Except as provided in section
523 of this title, a discharge under subsection
(a) of this section discharges the debtor from
all debts that arose before the date of the
order for relief under this chapter [i.e., the
date of the bankruptey filing]....” “The
operative word is ‘all. There is nothing in
Section 727 about whether the debt is or is
not scheduled. So far as that section is
concerned, a pre-bankruptey debt is dis-
charged, whether or not it is-scheduled.” In
re Mendiola, 99 B.R. 864, 865 (Bank+.N.D.IIL
1989). See In re Stecklow, 144 B.R. 314, 317
(Bankr.D.Md.1992) (“breadth of the dis-
charge” under § 727 is “comprehensive”); In
re Thibodeau, 136 B.R. 7, 8 (Bankr.D.Mass.
1992) (“§ 727(b) itself makes no exception for
unlisted ‘debts”). Thus, uhless section 523
dictates otherwise, every prepetition debt be-
comes discharged under section 727.

Section 523(a) provides in part:

(a) A discharge under section 727 ... of

this title does not discharge an individual

debtor from any debt—
-(3) neither listed nor scheduled ... in
time to permit—

1. All references are to the Bankruptcy Code, Title

fied in paragraph (2), (4), or (6) of this
subsection, timely filing of a proof of
claim, unless such creditor had notice or
actual knowledge of thé case in time for
such timely filing; or

(B) if such debt is of a kind specified
in paragraph (2), (4), or (6) of this sub-
section, timely filing of a proof of claim
and timely request for a determination
of dischargeability of such debt under
one of such paragraphs, unless such
ereditor had notice or actual knowledge
of the case in time for such timely ﬁhng
and request[.]

Unscheduled debts are thus divided into two
groups: those that are “of a kind specified in
paragraph (2), (4), or (6) of this subsection,”
and those that are not. Loosely speaking,
the paragraphs in- question describe debts
arising from intentional wrongdoing of vari-
ous sorts (respectively, fraud, fiduciary mis-
conduet, and the commission of malicious
torts). What distinguishes these from all
other debts is that, under section 523(c) and
rule 4007(c), a creditor must file a complaint
in the bankruptcy court within 60 days after
the date established for the first meeting of
creditors in order to assert their nondis-
chargeability. Failure to litigate the dis-
chargeability of these sorts of debts right
away disables the creditor from ever doing
so; an intentional tort debt will be dis-
charged just like any other.

Section 523(a}8) threatens nondischarge-
ability in order to safeguard the rights of
creditors in the bankruptey process. The
difference between subparagraphs (A) and
(B) reflects the different rights enjoyed by
and requirements imposed upon different
kinds of creditors. For most creditors, the
fundamental right enjoyed in bankruptey is
to file a claim, since this is the sine qua non
of participating in any distribution of the
estate’s assets. Section 523(a)(3)(A) safe-
guards this right by excepting from dis-
charge debts owed to creditors who did not
know about the case in time to file a claim.
By contrast, for creditors holding intentional
tort claims the salient rights are not only to

11, United States Code. -
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file a claim but also to secure an adjudication
of nondischargeability. Thus, = section
523(a)(8)(B) excepts intentional tort debts
from discharge notwithstanding the credi-
tor’s failure-to file a timely complaint under
section 523(c) if the creditor did not know
about the case in time to file such a com-
plaint (even if it was able to file a timely
proof of claim). -

With this in mind, the convoluted language
of section 523(a)3) can be paraphrased as
follows:

(a) A discharge does not cover—

(8) an unscheduled debt if—

(A) with respect to a debt not covered
by § 523(c), the failure to schedule de-
prives the creditor of the opportunity to
file a timely claim, or

(B) with respect to an intentional tort
debt covered by § 523(c), the failure to
schedule deprives the creditor of the
opportunity to file a timely claim or a
nondischargeability complaint.

B
In applying section 523(a)3) to the case

before us, it is preferable to begin with sub-
section (A).

As noted, the entire thrust of subpara-
graph (A) is to protect the creditor’s right to
file a proof of claim, and so to participate in
any distribution of the assets of the estate.
However, ‘[iln a case without assets to dis-
tribute the right to file a proof of claim is
meaningless and worthless.” Mendiola, 99
B.R. at 867. The bankruptey rules therefore
permit the court to dispense with the filing of
proofs of claim in a no-asset case.

In a chapter 7 liquidation case, if it ap-
pears from the schedules that there are no
assets from which. a dividend can be paid,
the notice of the meeting of creditors may
include a statement to that effect; that it
is unnecessary to file claims; and that if
sufficient assets. become available for the
payment of a dividend, further notice will
be given for the filing of claims.

Bankr.Rule 2002(e).

When a no-dividend notice under Rule
2002(e) is sent out, an exception is made to

the basie rule requiring proofs of claim to be
filed within 90 days after the date established
for the first meeting of creditors. Under
this exception, creditors need not file a proof
of claim unless and until the clerk sends
notice that non-exempt assets have been lo-
cated which may permit a dividend to be
paid. Bankr.Rule 3002(c)5). In practice,
“[t]he exception has now subsumed the rule,
so that in most cases there is no time limit
(bar date) set by the Clerk’s office for credi-
tors to file their proofs of claim.” In re
Corgiat, 123 B.R. 888, 389 (Bankr.E.D.Cal.
1991). See In re Tucker, 143 B.R. 330, 332
(Bankr.W.D.N.Y.1992).

The critical point here is that in most cases
filed under Chapter 7 (ie., no asset, no bar
date cases), “the date to file claims is never
set and thus § 523(a)(8)(A) is not triggered.”
In re Walendy, 118 B.R. 774, 775 (Bankr.
C.D.Cal.1990). That is, in a no asset, no bar
date case, section 523(a)(3)(A) is not implicat-
ed “because there can never be a time when
it is too late ‘to permit timely filing of a proof
of claim.’” Mendiola, 99 B.R. at 867. See
In re Tyler, 139 B.R. 733, 735 (D.Col0.1992);
In re Peacock, 139 B.R. 421, 424 (Bankr.
E.D.Mich.1992); Walendy, 118 B.R. at T76.

“Thus, in the typical no asset Chapter 7
case, where the no dividend statement of
[rule] 2002(e) is utilized by the clerk and no
claims bar date set, the prepetition dis-
chargeable claim of an omitted creditor, be-
ing otherwise unaffected by § 523, remains
discharged. In other words, in the typical
Chapter 7 case, the debtor’s failure to list a
creditor does not, in and of itself, make the
creditor’s claim nondischargeable.” Corgial,
123 B.R. at 391. Stated differently, where
section 523 does not except a prepetition
debt from discharge, the debt remains within
the scope of the discharge afforded by sec-
tion 727. Scheduling, per se, is irrelevant.
See Mendiola, 99 B.R. at 867 (“since Section
523(a)(3)(A) does not apply, the debts the
Debtor seeks to add to the schedules are
already discharged, even though they were
not listed or scheduled”); accord American
Standard Ins. Co. v. Bakehorn, 147 B.R. 480,
487 (N.D.Ind.1992); Tyler, 139 B.R. at 735;
Steckiow, 144 B.R. at 315; Tucker, 143 B.R.
at 834; Peacock, 139 B.R. at 424; Thibodeaw,



Case 2:13-bk-28391-RK Doc 22 Filed 05/14/21 Entered 05/14/21 10:29:37 Desc
Main Document

*IN RE BEEZLEY

Page 7 of 11
1437

Cite as 994 F.2d 1433 (Sth Cir. 1993)

136 B.R. at 8. Since dischargeability is unaf-
fected by scheduling in a no asset, no bar
date case, “reopening the case merely to
schedule the debt is for all practical purposes
a useless gesture.” In.ve Hunter, 116 B.R.
3, 5 (Bankr.D.D.C.1990); accord American
Standard, 147 B.R. at 483 (of “no legal ef-
fect”); Steckiow, 144 B.R. -at 317 (“futile”);
Tucker, 143 B.R. at 334 (“unnecessary” and
“unwarranted”); Peacock, 139 B.R. at 422
(“pointless”); Thibodean, 136 B.R. at 10
(“meaningless™).

Similarly, even if an omitted debt falls
under section 523(a)(3)(B), no purpose is
served by reopening solely in order to amend
the schedules; scheduling, per se, is irrele-
vant to dischargeability even under this sub-
paragraph once a case is closed. As noted
above, section 523(a)(8)(B) provides that, if
the debt flows from an intentional tort “of a
kind specified” in the relevant paragraphs,
the debtor’s failure to schedule in time to
provide notice to the creditor of the need to
seek an adjudication of dischargeability is
conclusive (at least in the absence of actual
knowledge of the bankruptey on the part of
the creditor). The debt is not discharged.
“Scheduling makes no difference to outcome.
‘Reopening a case does not extend the time
to file complaints to determine dischargeabil-
ity. Kither the creditor had actual, timely
notice of the [case] or he didn’t. Amending
the schedules will niot change that’” Men-
diola, 99 B.R. at 868 (quoting In re Karamit-
sos, 88 B.R. 122, 123 (Bankr.S.D.Tex.1988));
accord American Standard, 147 B.R. at 484;
Thibodeau, '136-B.R. at 10.

III

Beezley moved to reopen his bankruptey
case in order to add the omitted debt to Cal
Land to his schedules, apparently in the mis-
taken belief that by amending his schedules
he would discharge the debt. Cal Land,
upon receiving notice of Beezley’s motion,
vigorously opposed it, also, apparently, under
the mistaken impression that the listing of
the previously omitted debt would accomplish
its discharge. As the analysis set forth
above shows, however, because Beezley's was
a no-asset, no-bar-date Chapter 7 proceeding,
the amendment of Beezley’s schedules, in

and of itself, could not possibly have had any
effect on the status of his obligation to Cal
Land. Either the debt was long ago dis-’
charged by the operation of sections 523 and
727 or it was not. :

" Beezley’s request for leave to amend his
schedules was therefore a request for that
which is legally irrelevant. The bankruptcy
court was surely not required to involve itself
in such a pointless exercise. The court thus
could, without abuse of discretion, have sim-
ply rejected Beezley’s motion out of hand.
See Mendiola, 99 B.R. at 867.

Were this what the bankruptey court did
in fact, T would feel no need to add t6 what is
said in our per curiam opinion. But it did
not do so, and the substance of the bankrupt-
¢y court’s actual ruling (and the BAP’s affir-
mance) reveals, I submit, a misconception
that we should not allow to pass uncorrected.

The bankruptcy court denied Beezley’s
motion only after it concluded that the omis-
sion of Cal Land from Beezley’s schedules
was not inadvertent, but was the result of an
“intentional design” on Beezley’s part. The
court reached this conclusion based on the
evidence provided by a letter that Beezley
had- written in 1983 and sent to the state
court in which Cal Land’s suit against him
was then pending. The letter, signed by
Beezley, is addressed “To Whom it May Con-
cern,” and bears the caption, “Re: Ventura
County Superior Court Filing No. 74389, Cal
Land Title v. G. Beezley or Air. Trans Sys-
tems.”

 The bankruptey court observed that “the
existence of the lawsuit and your reference to
the lawsuit [in the letter] evidences your
knowledge that [Cal Land] want{ed] money
from you. It’s clear that you knew they had
a claim against you.” It was this that per-
suaded the court that the case should not be
reopened. “There is other authority from
other circuits that states that amending—
reopening this case—reopening the case to
amend the schedules to add omitted creditors
is appropriate where there is no evidence of
fraud or intentional design behind the omis-
sion. And that’s In Re: Stark out of the Tth
Cireuit.  It’s a cireuit level case.”
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Whatever else might be said, it is incontro-
vertible that the bankruptcy court did not
rely on the reasoning that underlies the per
curiam opinion in concluding that Beezley’s
motion should be denied. Rather, both the
bankruptey court in denying the motion, and
the BAP in affirming the denial, treated the
rule in Stark as authoritative. Why did the
bankruptey court not simply reject Beezley’s
motion out of hand as a pointless waste of
time? Why did the court feel the need to
rely upon authority from another circuit to
decide Beezley’s motion?

The answer, I believe, is that the bank-
ruptey court thought it was adjudicating the
dischargeability of Beezley’s debt when it
denied his motion to reopen and amend his
schedules. That is, the bankruptey court,
just like Beezley and Cal Land, proceeded
here on the basis of the erroneous assump-
tion that it would be necessary (and suffi-
cient) for Beezley to reopen the case and add
Cal Land to his schedules in order to dis-
charge the omitted' debt.

This is apparent from examining In re
Stark itself. In June 1980, the Starks in-
curred certain hospital bills. In August
1980, they filed a bankruptcy petition. " No
bar date was set, and no assets distributed.
Beeause the Starks believed that the hospital
bills would be paid by their insurance compa-
ny, they did not include the hospital in their
schedule of creditors. The Starks received
their discharge in November 1980. As it
happened, however, the hospital bills were
not paid by the insurance company. The
hospital obtained a judgment against the
Starks in November 1981. The Starks then
moved to reopen their bankruptcy case to
amend their schedule of creditors to include

2. That the Stark case proceeds on this erroneous
premise has been repeatedly recognized in the
bankruptcy courts. See In re Peacock, 139 B.R.
421, 426 & n. 9 (Bankr.E.D.Mich.1992) (warning
against “misplaced reliance on confusing com-
ments in Stark’’: “[Tlhe train began to run off
the track when the lawyers in Stark misperceived
the issue. The Seventh Circuit failed to put the
train back on the track in time to prevent the
analytical chaos which has ensued.”); In re Thi-
bodeau, 136 B.R. 7, 10 (Bankr.D.Mass.1992)
(Stark “is based upon the unexamined assump-
tion ... that in a no-asset case where no claim
filing deadline has been fixed, a debt must be
listed in order to be discharged”); In re Guzman,
130 B.R. 489, 491 n. 4 (Bankr.W.D.Tex.1991)

the hospital. The Seventh Circuit ruled that
they should be permitted to do so.

As explained above, there was no need
whatsoever to “permit” the Starks to amend
their schedules. Since theirs was a no-asset,
no-bar-date case, the Stark’s debt to the
hospital was discharged by the operation of
section 727 along with all their other prepeti-
tion debts in November 1980. The Seventh
Circuit panel that decided the case failed to
recognize this. Indeed, the panel believed
that if section 523 were literally applied, the
Starks’ debt would have been excepted from
discharge. In this respect, the panel stated
that it agreed with the district court that
“section 528(a) should not be mechanically
applied to deprive a debtor of a discharge in
a no asset case....” Id at 323.

Thus the Stark panel believed that it had
to “exercise its equitable powers” in order to
allow the debtors to discharge their omitted
debt. Id. Further the panel believed that
exercising those powers to permit the debt-
ors to amend their schedules would achieve
the desired end. This explains the holding in
the case: “In a no-asset bankruptcy where
notice has been given [that no bar date will
be set], a debtor may reopen the estate to
add an omitted creditor where there is no
evidence of fraud or intentional design.” Id.
at 324.

The analysis presented above clearly dem-
onstrates that Stark misstates the law.
Stark treats the question whether to reopen
2, closed no-asset, no-bar-date case to amend
the schedule of creditors as equivalent to the
question whether to permit discharge of the
omitted debt? But, again, scheduling, per
se, is irrelevant. The legal standard articu-
lated in Stark is simply incorrect, and I

(Stark “erroneously assumed that, unless the case
were re-opened as the debtor requested, the
creditor’s claim would not be discharged”); I re
Musgraves, 129 B.R. 119, 121 n. 6 (Bankr.
W.D.Tex.1991) (same); In re Bulbin, 122 B.R.
161, 161 (Bankr.D.D.C.1990) (refusing to follow
“dicta in [Stark ] which assumed for purposes of
decision and without discussion that listing of an
omitted creditor was necessary to make the omit-
ted creditor’s claim dischargeable”); In re Hunt-
er, 116 B.R. 3, 5 (Bankr.D.D.C.1990) (same); In
re Crull, 101 B.R. 60, 61 (Bankr.W.D.Ark.1989)
(Stark “‘incorrectly assume(d] that if a case is
reopened and an omitted creditor’s claim is list-
ed by amendment, the discharge automatically
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would disapprove reliance on it in the bank-
ruptey courts of this circuit. '

v

The damage done by an incautious reliance
on Stark is far from trivial. By applying
Stark, both the bankruptey court and the
BAP effectively held that Beezley was not
entitled to litigate the question whether his
debt to Cal Land had been discharged by the
operation of sections 523 and 727 unless his
omission of Cal Land from his schedules was
in good faith. Such a holding interposes an
equitable barrier between the debtor and his
discharge that Congress simply did not enact

and retroactively applies”); In re Mendiola, 99
B.R. 864, 868 (Bankr.N.D.II1.1989) (“it is clear
from the opinion in Stark that the Court assumed
that the purpose that would be served by the
reopening and addition of the omitted creditor
was the discharge of that creditor’s claim”); In
re Anderson, 72 B.R. 495, 496 (Bankr.D.Minn.
1987) (Stark is “based on false premises regard-
ing the nature and effect of a discharge”).

3. There need be no concern that applying section
523(a)(3) according to its terms will encourage
debtors to ignore their obligation to list all claims
in their schedules. A debtor must declare under
penalty of perjury that the statements made in
his schedules are true and correct. A debtor
who knowingly and fraudulently omits a creditor
thus risks global denial or revocation of his dis-
charge—that is, the withholding of al/ bankrupt-
cy relief—under section 727 of the Bankruptcy
Code. See 11 U.S.C. §§ 727(a)(4)(A), 727(d)(1).
In addition, knowing and fraudulent misstate-
ments in connection with a bankruptcy proceed-
ing may be penalized by up to five years in
prison and a $5,000 fine. See 18 U.S.C. § 152,

4. That this was a deliberate congressional choice
is plain from the legislative history of the Bank-
rupicy Reform Act of 1978, Pub.L. No. 95-598,
92 Stat. 2549. The Senate Report notes that the
new section 523(a)(3) “follows current law, but
clarifies some uncertainties gencrated by the
case law construing 17a(3) [of the old Bankrupt-
cy Act]l.” S.Rep. No. 95-989, 95th Cong., 2d
Sess. 78-79, reprinted in 1978 U.S.C.C.A.N. 5787,
5864. The formal statements of both the House
and Scnate leaders responsible for the final
shape of the new Bankruptcy Code leave no
doubt as to which “‘uncertainties” were intended
to be clarified: ““Section 523(a)(3) ... is intended
to overrule Birkett v. Columbia Bank, 195 U.S.
345, 25 S.Ct. 38, 49 L.Ed. 231 (1904).” - 124
Cong.Rec. H11089 (Sept. 28, 1978), reprinted in
1978 U.S.C.C.A.N. 6436, 6522 (statement of Rep.
Edwards); 124 Cong.Rec. $17406 (Oct. 6, 1978),
reprinted in 1978 U.S.C.C.A.N. 6505, 6522 (state-
ment of Sen. DeConcini).
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in the Bankruptey Code. Nowhere in section
523(2)(3) is the reason why a debt was omit-
ted from the bankruptey schedules made rel-
evant to the discharge of that debt.? Courts
are not free to condition the relief Congress
has made available in the Bankruptcy Code
on factors Congress has deliberately exclud-
ed from consideration.?

It cannot be overemphasized that we deal
here with matters that are absolutely funda-
mental to the integrity of the Bankruptcy
Code: the balance struck between the rights
of creditors on the one hand, and the policy
of affording the debtor a fresh start on the
other. How to strike that balance is an

In Birkett, the Supreme Court construed the
predecessor of section 523(a)(3), which excepted
from discharge any debt “not ... duly scheduled
in time for proof and allowance, ... unless [the]
creditor had notice or actual knowledge of the
proceedings in bankruptcy.” The Court stated
that:

Actual knowledge of the proceedings contem-

plated by the section is a knowledge in time to

avail a creditor of the benefits of the law—in
time to give him an equal opportunity with
other creditors—not a knowledge that may
come so late as to deprive him of participation
in the administration of the affairs of the estate
or to deprive him of dividends.... That the
law should give a creditor remedies against the
estate of a bankrupt, notwithstanding the ne-
glect or default of the bankrupt, is natural.

The law would, indeed, be defective without

them. It would also be defective if it permitted

the bankrupt to experiment with it—to so man-
age and use its provisions as to conceal his
estate, deceive or keep his creditors in ignorance
of his proceeding without penalty to him.

195 U.S. at 350, 25 S.Ct. at 39 (emphasis added).

The legislative history of section 523(a)(3) de-
clares unambiguously that Birkett was intended
to be overruled. Assuming that we require such
an explicit directive before we will be moved to
heed the clear command of the Bankruptcy Code
itself, I see no way to avoid the force of this one.
Congress has expressly disapproved the importa-
tion of equitable notions of a debtor’s good faith
or a creditor’s fair opportunity to participate in
the bankruptcy process into the interpretation
and analysis of section 523(a)(3). See Mendiola,
99 B.R. at 869-70 (“[Tlhe clear language of
Section 523(a) is not an aberration, but repre-
sents a Congressional policy choice. Congress
could have excepted from the debtor’s discharge
debts that were ornitted, intentionally or other-
wise, from the schedules. Congress might. sim-
ply have continued pre-Code law.... Instead,
the legislative history shows that Congress ex-
pressly overruled that prior law and created the
narrow exception found in § 523(a)(3)....").
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inordinately difficult question—a question of
public policy—as to which reasonable minds
may and quite frequently do differ. Our task
is, perhaps, a relatively easier one, for we
have only to apply the law as Congress has
written it. What Congress deemed a proper
balancing of the equities as between debtor
and creditor with respect to unlisted debts it
has enacted in section 523(2)(8) of the Bank-
ruptcy Code. It is not for the courts to
restrike that balance according to their own
lights.

Yet this, aloeit inadvertently, is what the
panel in Stark did. Stark stated that a debt-
- or must prove his good faith before the dis-
charge of an omitted debt will be recognized.

5. The equitable rule applied in Stark to a no-
asset, no-bar-date case was originally developed
for use in a very different kind of bankruptcy.
The incautious use of such a standard outside the
context in which it originated is at the heart of
the problems we confront here.

The typical Chapter 7 bankruptcy is the no-
asset, no-bar-date case. In some instances, how-
ever, the debtor has no assets to distribute to
creditors, but a bar date is set by the clerk’s
office. See In re Corgiat, 123 B.R. 388, 390-91
(Bankr.E.D.Cal.1991) (recognizing the impor-
tance of this distinction); In re Walendy, 118
B.R. 774, 775-76 (Bankr.C.D.Cal.1990) (same).
In such a case, section 523(a)(3)(A) operates with
respect to an omitted creditor as follows: a dead-
line for filing claims is established; the omitted
creditor receives no notice of the debtor’s bank-
ruptcy; the deadline for filing claims passes; the
debtor’s case is closed, with no assets having
been distributed; the omitted creditor, technical-
ly, has been deprived of the right protected by
section 523(a)(3)(A), i.e., the right to file a timely
proof of claim; thus, by operation of the plain
language of the Bankruptcy Code, the omitted
debt would appear to be excepted from dis-
charge.

Many courts, however, have felt that this is an
inequitable result. After all, since no assets were
distributed, the omitted creditor has suffered no
real prejudice because of its inability to file a
timely proof of ‘claim. Such a creditor is in
exactly the same situation as the creditors that
did file. Allowing this creditor to retain its pre-
bankruptcy claim against the debtor seems to
amount to an undeserved windfall, for the credi-
tor is left in a better position than all other
creditors merely by virtue of having been left off
the debtor’s schedules. :

These courts have thus recognized an equitable
exception to the operation of section 523(2)(3).
The exception, usually associated with the case of
Robinson v. Mann, 339 F.2d 547 (5th Cir.1964),
provides that in a no-asset bankruptcy where a
bar date was set, a debtor may reopen the case to
add an omitted creditor to its schedules nunc pro
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There, this rule passed unnoticed as a sort of
boilerplate—the Starks’ good faith was never
in question. As applied by the bankruptcy
court in the circumstances of this case, how-
ever, this rule operated to supplant the anal-
ysis mandated by section 523, and to substi-
tute in its stead a test involving equitable
considerations wholly foreign to that section.
See Peacock, 139 B.R. at 427 (“whether or
not the debtor was reckless in omitting [the]
claim is of no moment” with respect to the
discharge of the omitted debt). The result is
fundamental error affecting significant rights
under the Bankruptcy Code.

The analysis the Code requires is, I sub-
mit, as follows: Because Beezley’s was a no-

tunc where there is no evidence of fraud or
intentional design, or any material prejudice to
the creditor. In this context, technically, it is
indeed necessary to reopen the case and add the
omitted creditor to the schedules, for only this
permits the relation back nunc pro tunc of the
scheduling. This procedure is obviously a legal
fiction, but it provides a means of avoiding the
results of a literal application of section
523(a)(3)(A), thus discharging the omitted debt
and fostering the debtor’s fresh start.

A comparison of Stark and Robinson shows
that the rules they announce are, in fact, identi-
cal. Yet there is no need for such a rule in a no-
asset, no-bar-date Chapter 7, hence no justifica-
tion for its application. In the Robinson-type
case, the debtor, in effect, asks the bankruptcy
court to do him a favor, to intercede on his
behalf so as to shield him from the operation of
the plain language of the Code, and so permit the
discharge of his omitted debt. It is entirely ap-
propriate in this context to impose an equitable
requirement of good faith on the debtor: if a
court is to invoke its equity powers to do the
debtor a favor it is not too much to ask that his
hands be clean. In a no-asset, no-bar-date case
like this one, however, the debtor needs no fa-
vors from the bankruptcy court, since his omitted
debt will be discharged by the straightforward
operation of section 523(a)(3). Applied here,
what developed as an equitable condition prece-
dent to the court’s granting the debtor additional
relief beyond that afforded by the Bankruptcy
Code becomes an equitable barrier to the debtor’s
receiving the relief the Code itself expressly
grants.

I express no opinion on the propriety of the
equitable exception announced in Robinson as
applied in its proper context; A debate is cur-
rently raging among the bankruptcy courts of
this circuit regarding this very issue. Compare
In re Laczko, 37 B.R. 676, 678-79 (9th Cir. BAP
1984) (rejecting Robinson and adopting “strict”
view of & 523(2)(3)), aff'd without op., 772 F.2d
912 (9th Cir.1985), with In re Brosman, 119 B.R.
212, 213-16 (Bankr.D.Alaska 1990) (refusing to
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asset, no-bar-date ease, section 523(a)(3)(A)
does not bar the discharge of his debt to Cal
Land under section 727(b). Cal Land has
alleged, however, that Beezley committed
fraud in connection with the transaction that
was the subject of its lawsuit against him,
and that the debt evidenced by the default
judgment it obtained -against Beezley is
therefore nondischargeable under section
523(2)(3)(B). Had Beezley listed this debt in
his bankruptey schedules, Cal Land would
have been required under Bankruptcy Rule
4007(c) to litigate this nondischargeability
question “within 60 days following the first
date set for the meeting of creditors,” which
had long since passed when this litigation
commenced. However, because Beezley
failed to schedule the debt, Bankruptcy Rule
4007(b) affords Cal Land the right to litigate
dischargeability outside the normal time lim-
its, again in accordance with section
523(a)(8)(B). See American Standard, 147
B.R. at 484 (“In effect, a debtor who fails to
list a creditor loses the jurisdictional and
time limit protections of Section 523(c) and
Rule 4007(c).”). See also In re Lochrie, 78
B.R. 257, 259-60 (9th Cir. BAP 1987).

This is the only right Cal Land can claim
by virtue -of its omission from Beezley’s
schedules. In particular, Cal Land cannot
escape the need to prove nondischargeability
merely because Beezley’s failure to list his
debt to Cal Land may have been intentional
or may have prejudiced its ability to show
that Beezley committed fraud years ago, as
the holding in Stark would suggest. Stark
has no place in the analysis of the matter at
hand.

IV S

Faced with Beezley’s motion on the ‘one
hand, and Cal Land’s opposition on the other,
I believe the bankruptcy court could have
construed the matter as a request under
Bankruptey Rule 4007(b) for a determination
of dischargeability—for this, as the court it-

follow Laczko). My point is simply that, where-
as Robinson contravenes the plain language of
the ‘Code for what is perhaps a good reason,
Stark contravenes the Code for no reason what-
soever.

6. The Memorandum filed By' Beezley (acting, let
us recall, pro se) in support of his motion to
reopen in the bankruptcy court requested “‘relief

self recognized, was really what both parties
wanted.® This, however, is now of little mo-
ment from the standpoint of the litigants.
The important point is that whether Beez-
ley's debt to Cal Land is in fact nondis-
chargeable remains to be adjudicated.

In sum, Stark introduces a notion of “good
faith” into the Bankruptcy Code’s finely
tuned system for determining the discharge-
ability of omitted debts. Because adequate
and explicit means for determining dis-
chargeability are provided in the Code itself,
the bankruptey courts of this circuit should
place no reliance on Stark.
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