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FILED & ENTERED

JUN 08 2015

CLERK U.S. BANKRUPTCY COURT
Central District of California
BY penning DEPUTY CLERK

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA
LOS ANGELES DIVISION

In re: Case No.: 2:12-bk-25910-TD

Catherine Reiner, CHAPTER 7

ORDER DENYING DEBTOR’S MOTION
TO DISALLOW MERCADO CLAIM

Date: March 4, 2015
Time: 10:00 a.m.
Debtor. Courtroom: 1345

The dispute between the parties stems from a 2005 convoluted real estate
investment agreement that led to extensive litigation. Debtor Catherine Reiner (Debtor)
and two real estate colleagues presented claimant Giancarlo Mercado (Mercado), with
an investment opportunity involving real property located at 5209 Harter Lane in La
Canada-Flintridge, California. Mercado accepted the proposal and paid $200,000 to
Debtor and her colleagues to participate with them in the terms offered. Later, when
Mercado discovered he had been duped, he sued alleging Debtor misrepresented the

property deal when he was told the property was owned by a third party and was
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subject to a $2 million residential purchase agreement and joint escrow instructions
scheduled to close April 16, 2006. Debtor had promised that if Mercado provided
$200,000 to help her purchase an existing promissory note secured by the property, he
would receive from Debtor and her colleagues a monthly interest payment of $1,667
until the loan matures on January 31, 2006, and an additional $30,000 at close of
escrow when the property, then currently in escrow, was sold, and a return of the
$200,000 Mercado paid to Debtor and her colleagues in 2005

The original, limited documentary proof of the agreement is found in the Debtor’s
bankruptcy file, case no. 2:12-bk-25910-TD, as follows, copies of which are attached
hereto as Exhibits A, B and C:

Ex. A — Debtor's March 10, 2005 letter confirming the agreement with Mercado.

Ex. B — Mercado’s $200,000 wire transfer request dated March 9, 2005.

Ex. C — Debtor's May 15, 2007 letter to Mercado (with Mercado’s reply note) in
which Debtor promised an increased payment to Mercado of $300,000, regardless of
sale price of the property.

Mercado’s written declarations and portions of his legal argument are attached
hereto. They more fully explain the circumstances under which Mercado agreed with
Debtor and her colleagues to pay $200,000 to purchase an interest in what Mercado
was led to believe was a valuable promissory note secured by a first deed of trust on

the Harter Lane property scheduled to be sold shortly in a third party written agreement

! The limited written documentation of the agreement between Mercado and

Reiner and her colleagues is contained in Exhibits A, B and C hereto.

Mercado's evidence is contained in Exhibits A through H. Mercado’s proof of
claim (Exs. G and H) were each filed under penalty of perjury stating in the case of Ex.
H that “the information provided in this claim is true and correct . . . .” In addition,
detailed Mercado declarations are attached to both Exhibits G and H.

Exhibits are attached to this order upside down to preserve the legibility of the
original headers from the court’s docket to enable readers to read each exhibit in the
context in which it was introduced in the court record.
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and escrow instructions, though Debtor’'s promises later turned out to be false.

The failure of the Harter Lane property sale and escrow (as represented by
Debtor and her colleagues) resulted in a state court lawsuit filed by Mercado against
Debtor and others based on detailed allegations of fraud and other claims. Ex. D,
Compl. §s 2-7, 9-15, 17-21; Ex. E, Second Amended Complaint (SAC) s 3-7, 9-11, 14-
19, 22-34.% Debtor's default was entered in the lawsuit. Ex. F. Later, Debtor filed her
chapter 13 bankruptcy petition. Shortly after Debtor converted her bankruptcy case to
chapter 7. Mercado failed to file a timely nondischargeability adversary proceeding.
Instead, he filed a proof of claim for fraud (Ex. G), later amended to state a claim for
breach of contract based on the same factual allegations of his fraud claim (Ex. H).
Now, after the matter has been argued, all the pleadings and evidence have been filed
(including post-hearing supplemental briefs). The parties have submitted the Debtor’s
motion for the court's decision without request for an evidentiary hearing from Debtor.
The court finds that the record supports Mercado’'s amended claim for breach of
contract. The court finds that Debtor filed no contrary evidence to refute or challenge
any of Mercado's factual allegations.

Prior to the agreement, Debtor (and her colleagues) showed Mercado a falsified
appraisal of the property with a valuation of $2.1 million, along with a purchase
agreement for over $2 million from a so-called bonafide buyer who never materialized.
Ex. E, SAC {s 25-34. On March 9, 2005, without knowing the falsity of the documents
shown to him, Mercado wired $200,000 to one of Debtor’s colleagues.

Ex. B. Subsequently, Debtor failed to make some of the promised monthly interest

2 Underscoring of the state court complaint and SAC and on Mercado’s declaration

attached to his Claim No. 10-1 was done by the bankruptcy court as an aid to the
reader. They are marked with the court’s initials (TBD).
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payments and several of Debtor’s checks for Debtor's payments to Mercado were
returned by the bank for insufficient funds. Mercado also discovered that the property
was in foreclosure at the time he made the wire transfer for his investment and that the
so-called purchased promissory note had matured prior to the date he agreed to pay
Debtor to help purchase it. Ex. E, SAC, {ls 30-34. Mercado was not paid as agreed.
His $200,000 investment was never repaid.®> The Harter Lane property eventually was
lost to a foreclosure sale brought by a third party.

Mercado filed his state court action on February 5, 2010, in Los Angeles Superior
Court (LASC) against Debtor and her colleagues for rescission, fraud, professional
negligence and negligence relating to the agreement (LASC No. BC430846). Ex.D.
Later that same year, Debtor’s default was entered in that action. Ex. F.

On May 5, 2012, Debtor filed her bankruptcy petition. On April 3, 2013, Mercado
filed a proof of claim (Claim No. 10-1, Ex. G) for $253,315.07 against Debtor’s
bankruptcy estate, initially alleging fraud, later amended (in Claim No. 10-2, Ex. H) to
state his claim for breach of contract.* Debtor now objects to the surviving breach of
contract claim asserting that Debtor and Mercado never entered into a contract. Debtor
asserts the evidence provided does not support a finding that there was a valid contract
between the parties and that Claim No. 10-2 was barred by the California statue of
limitations. The matter was taken under advisement (after a series of related hearings
before this court) based upon the record before the court and without objection.

Pursuant to 11 U.S.C. § 502(a), “A claim . . . proof of which is filed is deemed

allowed . . . unless a party in interest . . . objects.”

3 See Ex. H, page 2, Instruction 6.
4 Mercado’s negligence claim was not pursued because it was filed in the Superior
Court more than two years after Mercado suffered his losses.
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Section 502(b)(1) provides, in relevant part, “. . . if such objection is made, the
court, after notice and hearing, shall determine the amount of such claim . . . and shall
allow such claim in such amount, except to the extent that — (1) such claim is
unenforceable against the debtor . . . under any agreement or applicable law . . .." The
claim must provide “some evidence as to its validity and amount” and be “strong enough

to carry over a mere formal objection without more.” Wright v. Holm (In re Holm), 931

F.2d 620, 623 (9th Cir. 1991) (quoting 3 COLLIER ON BANKRUPTCY § 502.02, at 502-22
(15th ed. 1991)). “To defeat the claim, the objector must come forward with sufficient
evidence and ‘show facts tending to defeat the claim by probative force equal to that of

the allegations of the proofs of claim themselves.” Lundell v. Anchor Const. Specialists,

Inc., 223 F.3d 1035, 1039 (9th Cir. 2000) (citing In re Holm, 931 F.2d at 623). The
objector needs only to produce sufficient evidence to negate one or more of the
elements of the claim to shift the burden back to the claimant to prove the validity of the
claim by a preponderance of the evidence. Lundell, 223 F.3d at 1039 (citing In re

Consol. Pioneer Mort., 178 B.R. 222, 226 (9th Cir. BAP 1995) (emphasis added)

(quoting In re Allegheny Int'l, Inc., 954 F.2d 167, 173-174 (3d Cir. 1992)). “The ultimate

burden of persuasion remains at all times upon the claimant.” |d.

Debtor resists Mercado’s claim by legal argument but provided no evidence to
contradict Mercado’s account of the events or to negate evidence in the record that the
court finds adequately supports the prima facie validity of Mercado’s claim. In fact,
Debtor's Motion to Disallow Mercado’s Claim only provided copies of Mercado’s Claim
No. 10-2 (Ex. H), along with the claim’s attached exhibits, as evidence. Without
contradictory evidence, the claim can only be examined to determine whether the

evidence in the court’s record as provided by Mercado in response to Debtor's Motion
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To Disallow Claim 10-2 is sufficient to defeat a mere formal objection, that is, Debtor’s
legal arguments.

In order for a valid contract to exist under Cal. Civ. Code § 1550, Mercado was
obligated to establish a prima facie basis for the court to find (1) parties capable of
contracting; (2) their consent; (3) a lawful object; and (4) sufficient consideration. As

stated in House v. McMullen, the instrument containing the elements of the contract

may be imperfectly expressed. 9 Cal. App. 664, 669-70 (1909).

The only elements at issue in the instant case are whether there was mutual
consent to the contract that Mercado asserts and whether the contract itself was
sufficiently certain to be valid. “Consent is not mutual, unless the parties all agree upon
the same thing in the same sense.” Cal. Civ. Code § 1580. “The manifestation of
mutual consent is generally achieved through the process of offer and acceptance.”

Pac. Corporate Grp. Holdings, LLC v. Keck, 232 Cal. App. 4th 294, 309 (2014) (quoting

Deleon v. Verizon Wireless, LLC, 207 Cal. App. 4th 800, 813 (2012)). “Mutual assent

is determined under an objective standard applied to the outward manifestations or
expressions of the parties, i.e., the reasonable meaning of their words and acts, and not
their unexpressed intentions or understandings. [Citations omitted.] Where the
existence of a contract is at issue and the evidence is conflicting or admits of more than
one inference, it is for the trier of fact to determine whether the contract actually existed.

... Pac. Corporate Grp. Holdings, 232 Cal. App. 4th at 309 (quoting HM DG, Inc. v.

Amini, 219 Cal. App. 4th 1100, 1109 (2013)). Whether Debtor acted fraudulently (which
is not in issue here) does not negate the contractual elements of the transaction that are

in issue and that led to Mercado'’s loss.
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“. .. [A] contract will be enforced if it is sufficiently definite . . . for the court to
ascertain the parties’ obligations and to determine whether those obligations have been
performed or breached.” Bustamante, 141 Cal. App. 4th at 209 (quoting Ersa Grae

Corp. v. Fluor Corp., 1 Cal. App. 4th 613, 623 (1991)). “To be enforceable, a promise

must be definite enough that a court can determine the scope of the duty[,] and the
limits of performance must be sufficiently defined to provide a rational basis for the
assessment of damages.” Bustamante, 141 Cal. App. 4th at 209 (quoting Ladas v.

California State Auto. Assn., 19 Cal. App. 4th 761, 770 (1993); Robinson & Wilson, Inc.

v. Stone, 35 Cal. App. 3d 396, 407 (1973)).

The only memorialization of the 2005 agreement between Debtor and Mercado is
found in Exhibits A and B. Then the agreement was modified in May 2007 by a letter
addressed to Mercado by Debtor and her colleagues signed with the typewritten names
“Cathy, Sona and Mary” (Ex. C). The evidence in the record leads the court to conclude
the May 2007 letter was written and delivered to confirm prior negotiations between the
parties. Debtor raised no dispute as to the authors of the May 2007 letter, which
included the Debtor. While the written memorialization is limited, it adequately supports
the factual allegations of Mercado’s state court Complaint and Second Amended
Complaint and preserves Mercado's claim against the statute of limitations applicable
here.

Debtor asserts in her motion to disallow Mercado’s Claim No. 10-2 that the
California four-year statute of limitations on Mercado’s breach of contract claim expired
not later than January 31, 2010, prior to the February 5, 2010 filing date of Mercado’s
superior court complaint against Debtor. However, Debtor’s statute of limitations

defense fails to take into account the effect of Exhibit C, the “Cathy, Sona & Mary” letter
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to Mercado dated May 15, 2007, confirming Debtor's agreement to pay $300,000 to
Mercado, not just the $200,000 that Mercado advanced on to Debtor May 9, 2005. In
the court’s view the “Cathy, Sona and Mary” letter establishes a much later
commencement of the running of the California four-year statute of limitations on a
written contract, as applicable here, given the May 2007 modification of the 2005
agreement. Mercado’s 2010 state court complaints, followed by Debtor's May 4, 2012
bankruptcy filing and the effects of the automatic stay explain the protracted time frame
of this dispute. The requirements of 11 U.S.C. § 502(b)(1) for enforceability of the claim
have been satisfied in Debtor's 2012 bankruptcy case.

Initially, the Maarch 2005 exchange (Exhibits A and B) confirmed the following
terms: “. .. note for $250,000 against 5209 Harter Lane, La Canada Flintridge. You
have $200,000 . . . invest[ed] in the property. The loan mature[s] on or before January
31, 2006. Your monthly payment will be $1,667[,] and at [a] later day when escrow . . .
close[s], you will receive[ ] $30,000, [and based on Exhibit C, the court concludes] your
$200,000, later increased to $300,000. We will have a note and deed of trust recorded
against the property.” Ex. B. Debtor's signature, along with her personal delivery of
monthly payments in checks and cash to Mercado establishes some of the elements of
the Debtor's agreement with Mercado. Debtor offered no contrary evidence to explain
the initial interest payments she delivered later to Mercado. Exhibits A and C, taken
together, eliminate any doubt about Mercado'’s allegations that Debtor’s obligation was
to repay Mercado’s $200,000 upon closing of the promised sale of Harter Lane. The
initial obligation to return Mercado’s $200,000 was later increased to $300,000 by
Exhibit C. The evidence in the record is sufficient to establish the mutual consent

between the parties and formation of a contract.
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Based upon the writings, the terms enumerated are sufficient to satisfy
Mercado’s burden of proof concerning the mutual consent of the parties. Mercado’s
sole obligation was to provide $200,000 for a note secured by the property. Mercado
paid as agreed to complete his part of the bargain. Ex. B. Debtor’s obligation was (1)
to pay Mercado a monthly payment of $1,667, representing interest, (2) $30,000 at
close of escrow, and (3) to return Mercado’s initial $200,000 investment, (4) later
increased to $300,000, after the property was lost to foreclosure. Exs. A and C. Debtor
partially performed the agreement by making several monthly payments to Mercado, but
failed to perform the greater part of her obligations under the agreement. Mercado’s
documentary evidence, as represented by Exhibits A, B and C, is not ambiguous, nor
does it fail to provide for the specific duties of each party. The court concludes the
contract is sufficiently definite. The memorialization of the agreement between Debtor
and Mercado created a valid contract. Mercado has proved his claim by a
preponderance. Mercado’s complaint resulted in entry of default against the Debtor in
state court in 2010. Neither Debtor’s default there, nor Mercado’s evidence here have
been controverted by the Debtor.

Mercado’s Claim No. 10-2 for breach of contract in the sum of $252,315.07 is
allowed as a general, non-priority unsecured claim.

IT IS SO ORDERED.

Date: June 8, 2015 Thomas B. Donovan
United States Bankruptcy Judge




Case 2:12-bk-25910-TD Doc 152 Filed 06/08/15 Entered 06/08/15 11:10:02 Desc
Main Document  Page 10 of 103

EXHIBIT A
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EXHIBIT B
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EXHIBIT C
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