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UNITED STATES BANKRUPTCY COURT 
 

CENTRAL DISTRICT OF CALIFORNIA 
 

RIVERSIDE DIVISION 
 
 
 

In re: 
   
   LUMPY’S INC., a California corporation , 
 
 Debtor._ 
______________________________________ 
 
In re: 
 
       LUMPY’S PRO GOLF DISCOUNT, 
       INC., a Florida corporation, 
 
                                  Debtor. 
                                                                 
______________________________________ 
 
☑ Affects All Debtors 
 □  Affects Lumpy’s  Inc. 
 □  Affects Lumpy’s Pro Golf Discount, Inc.  

     Case No.: 6: 16-bk-12957  MJ 
 
    CHAPTER   11 
 
    Jointly Administered With 
     Case No.:  6:16-12958 MJ 
 
     MEMORANDUM OF DECISION RE 
     ACUSHNET’S MOTION FOR ATTORNEY’S 
     FEES AS PART OF SECURED CLAIM 
 
 
     Date: September  28, 2016 
     Time:   1:30 p.m. 
     Crtm: 301 
 
 

 

   

 
Secured creditor Acushnet Company filed a motion to be paid from cash collateral its 

attorney’s fees and expenses and post petition interest which accrued as part of its secured claim 

against the jointly administered chapter 11 debtors, Lumpy’s, Inc. and Lumpy’s Pro Golf Discount, 

Inc. The principal and prepetition interest on its claim has previously been paid in full from the 

cash collateral per agreement of the parties, with Acushnet reserving its right to seek to recover 

tam
JuryDate
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these fees, expenses, and interest.  Acushnet requested payment of $75,777.50 in fees, $3652.13 in 

expenses, and $2465.18 in post petition interest without designating from which debtor’s estate the 

payment should be made. 

The chapter 11 debtors and the Official Committee of Unsecured Creditors objected to the 

fee motion, asserting that the amount of the requested fees was unreasonable and excessive for 

cases this size in the Riverside Division for a multitude of reasons:  the billing rates were too high; 

much of the work was unnecessary for an oversecured creditor whose cash collateral was 

segregated early in the case and a cash collateral stipulation was offered by the debtors; the 

attorneys had greatly “overworked the case” by staffing it with too many high billing rate attorneys 

who duplicated work; the firm billed for administrative or clerical work; their billing entries 

lumped multiple tasks into one entry; and the total amount billed “shocked the conscience” when 

compared to the fees charged for the debtors and committee.   

 After two rounds of briefing and oral argument on September 28, 2016, the court took the 

matter under submission.1  This memorandum of decision shall constitute the court’s findings of 

fact and conclusions of law, to the extent necessary to resolve this motion, as allowed under Rule 

7052.2 

 Section 506(b) provides that when a secured creditor is oversecured by its collateral, it may 

include in its allowed claim accrued interest and attorney’s fees and expenses if allowed by the 

agreement between the creditor and the debtor.  The Ninth Circuit has established the requirements 

for allowance of fees under this provision.  The creditor is entitled to fees if: (1) the claim is an 

allowed secured claim; (2) the creditor is oversecured; (3) the fees are reasonable under the 

circumstances; and (4) the fees are provided for under the agreement.  Kord Enters, II v Cal. 

Commerce Bank (In re Kord Enters, II), 139 F. 3d 684, 687 (9th Cir. 1998).  See also Kamai v. 

Long Beach Mortgage Co. (In re Kamai), 316 B.R. 544, 548 (9th Cir. BAP 2004).  The court must 

determine the reasonableness based on all relevant factors and whether the creditor reasonably 

believed that the steps taken were necessary to protect its interest in the debtor’s property.  In re Le 

                                                 
1 Surprisingly, Acushnet initially filed this motion without providing the detailed billing records which 

supported the fee request.  When the debtors and committee both appropriately objected that without those records, 
Acushnet had not met its burden of proof that the fees were reasonable, Acushnet filed them with its reply papers.  The 
court recognized that the debtors and committee had been deprived of an opportunity to review those detailed bills and 
continued the hearing to allow supplemental briefing on the reasonableness issue. 

2 Unless specified otherwise, all chapter and section references are to the Bankruptcy Code, 11 U.S.C. §§ 101-
1532, and all “Rule” references are to the Federal Rules of Bankruptcy Procedure, rules 1001-9037. 
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Marquis Associates, 81 B.R. 576, 578 (9th Cir. BAP 1987).  Reasonableness is guided by the 

lodestar method.  See, In re Parreira, 464 B.R. 410, 416 (Bankr. E.D. CA 2012). 

 Here, the first, second, and fourth elements are undisputed.  Acushnet was paid in full on its 

secured claim which totaled $157,591.74 on the petition date.  Its claim was oversecured by cash 

collateral which far exceeded $1 million after the debtors completed their unauthorized going out 

of business sales (more on that later).  The note and security documents between the debtors and 

Acushnet had attorney’s fees clauses.  The dispute here is over the third element: reasonableness. 

 In justifying its exorbitant fee request3 Acushnet urges the court to recognize the rogue 

nature of these chapter 11 cases, where debtors’ counsel thought it unnecessary to (1) receive court 

authorization for the going out of business sales, which by their very nature were not in the 

ordinary course of business; (2) obtain either the permission of Acushnet or a court order, as 

required by the Code, before debtors  began spending Acushnet’s cash collateral for all the costs of 

running the business, including payroll, rent, and other ordinary expenses during the first weeks of 

the case; and (3) file any other ordinary first day motions for payroll (the court will never know if 

the first post petition payroll included payment for work performed prepetition), utilities, or other 

immediate needs.  It argues that it reached out to debtors’ counsel to negotiate a cash collateral 

stipulation, but debtors’ counsel gave an “in your face” response that since  Acushnet was amply 

ovesecured and these were simple liquidating cases, debtors need not adhere to the formalities of 

the Code and Rules.  For these reasons, when the attempts to draft a stipulation stalled because the 

debtors would not provide a satisfactory line item budget, it was compelled to file a motion to 

prohibit use of cash collateral, seeking shortened time for the hearing,  and to take other 

extraordinary step to protect its client. 

 Without acknowledging the unauthorized sales and improper use of cash collateral,  

debtors’ opposition argued that by Acushnet was always substantially overcollateralized and in no 

jeopardy from day one of the cases.  Debtors’ counsel provided copies of emails between counsel 

for the parties which he asserted established that he was trying to negotiate a cash collateral 

stipulation and, in the meantime, his clients had segregated in bank accounts sufficient funds to 

                                                 
3 Even without the heated arguments of the debtors and committee, the court would have characterized this fee request 
as exorbitant when considering that it was almost half in amount the full secured claim, the creditor was undisputedly 
vastly oversecured with cash proceeds, no one was disputing its secured status or right to be paid promptly, and it was 
paid in full in the first 6 weeks of these modest and uncomplicated chapter 11 cases.  The court’s challenge is to 
ascertain what factors caused the firm to accrue such exorbitant fees and to determine what a reasonable fee should 
have been.  
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cover the entire claim of Acushnet. 

 Debtors’ argument that Acushnet’s motion was unwarranted under these circumstances is 

not well-founded, since they admittedly were “thumbing their noses” at the statutes and rules 

which should have controlled their activities from the minute they filed their petition.  A certain 

amount of discomfort by Acushnet and its counsel was understandable, since it was readily 

apparent that debtors were spending its cash collateral without authorization and it felt that it had 

no independent means to verify exactly how secure it really was.  That Acushnet’s attorneys 

determined that they must draft and file the motion to prohibit use of the cash collateral was not 

unreasonable.4  However, the court must take into consideration the lack of jeopardy to Acushnet, 

its amply oversecured status, and the willingness of debtors and their counsel to negotiate an 

agreement which could have avoided shortened time motions and litigation in general when it 

analyzes the reasonableness of the detailed billings. 

 Although the Ninth Circuit compels the court to “show its math” in detail when it adjusts 

any fee request, as done in Exhibit J described below, the court’s adjustments are driven by its 

overview of what the required work entailed:  Acushnet was a creditor secured by inventory and 

cash collateral of debtors with a claim for less than $160,000.00, undisputedly secured by assets 

with a value far more than $ 1 million.  The existence and perfection of its security was never 

challenged, nor was the amount of its claim.  Within one week of case filing, debtor’s counsel 

offered to negotiate a cash collateral stipulation.  No litigation was compelled by these 

circumstances.  No disagreements over the substance of the claim existed.  The court sees a very 

simple negotiation which could be handled solely by a mid level associate with a minor amount of 

bankruptcy expertise or experience.  The tasks were few.  The issues were routine.  A reasonable 

                                                 
4 Both parties asked the court to review the emails between debtors’ attorney Thomas Polis and Victoria 

Newmark, his early main contact at Pachulski Stang Ziehl & Jones LLP, attorneys for Acushnet, to support their 
positions.  The emails cut both ways.  Mr. Polis responded to the April 4, 2016 request from Ms. Newmark about the 
need for a cash collateral agreement and for their funds to be segregated immediately by indicating Acushnet was at no 
risk, being amply oversecured, but agreed that a stipulation should be drafted.  Ms. Newmark reasonably requested a 
line item budget and details about the sales.  Although Mr. Polis responded by email about the proceeds of the sales, he 
provided no documentary proof and no budget.  When pressed for the budget, he got somewhat testy but eventually 
instructed his clients to segregate sufficient funds to cover Acushnet’s claim and emailed screen shots of the segregated 
accounts to Ms. Newmark on April 11, 2016.  Ms. Newmark was not satisfied and, rather than working through the 
details of a stipulation (the line item budget was promised by April 15), was already drafting the shortened time 
motion, which was set for hearing on a date that Mr. Polis was not available.  The court does not find that Mr. Polis 
was “in your face” as argued by counsel at the hearing, but also does notes that he was derelict in his duty to have 
initiated the cash collateral stip and for not instructing his clients to spend no money until a court order was in place.  
Ms. Newman began accruing substantial attorney’s fees when an agreement was around the corner and she was aware 
of the segregated funds and that her client was not in any jeopardy.  Both could have used better judgment.   



- 5 - 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

fee should reflect those facts.  

 To calculate the reasonable fees, the court has done two things.  First, it has marked up 

Exhibit J to Acushnet’s reply filed on September 7, 2016, as docket number 98, with adjustments 

to the time entries and billed amounts.  Attached to this memorandum is Exhibit J marked up with 

the following key: 

  D – duplicate work, including too many cooks in the kitchen 

  B – bundled time – unable to determine if time on task is reasonable.  These entries 

are noted but not always disallowed. 

  C – clerical work, not billable time 

  E – excessive time spent on the task or too many eyes were required to review it 

 Overlying the court’s adjustments to the bills in Exhibit J is the fact that Acushnet’s counsel 

staffed this Volkswagen case with a Cadillac cadre of attorneys.  For work of the nature and 

complexity that a mid-level associate could have performed it independently, the law firm assigned 

a senior partner and three “counsel” with billing rates above $750 an hour and a paralegal whose 

billing rate was comparable to an attorney with 20 years of experience in Riverside.   All of them at 

various times were  holding multiple conferences and reviewing and commenting on the same very 

simple tasks at hand.  As the billing code reflects, that is just too many cooks in the kitchen, which 

creates inefficiencies and unnecessary reviews, not to mention the inevitable duplication of effort at 

every step of the way.  On any given day 2-3 high billing personnel are conferring about these non-

complex issues, for no conceivable good reason.  Perhaps the law firm felt to serve its client, it 

needed to staff the case this way, but such is not reasonable.  Also, for a firm with bankruptcy 

expertise such as this one, the amount of time spent researching and drafting the non-complex 

motions and agreements is excessive.  The court has no qualms adjusting the billing entries at it did 

on Exhibit J. 

 The other adjustment made by the court was for the non-market billing rates.  As reflected 

in the evidence provided by the debtors and committee, a reasonable billing rate for a small chapter 

11 in Riverside is probably under $400 an hour.  Pachulski’s average billing rate might be fine for 

New York and Delaware, but it is not market rate for Riverside.  Generously, the court has only 

modified the rates by 20%, allowing 80% of the fees as calculated after the Exhibit J markups.  

That is still an average billing rate of more than $700 an hour, a rate seen by this judge only half a 

dozen times in 19 years on the Riverside bench and only then in mega cases. 

 As reflected by the calculation on page 15 of Exhibit J the allowed fees are $38,830.80.  
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The allowed expenses have been adjusted only for Lexis research charges on a date that no attorney 

billed any time for legal research, April 11, 2016, a date before the work on the cash collateral stip 

began.  The adjusted expenses are $2826.13. 

As noted above, Acushnet did not divvy up the fees between the two estates, but they must 

be paid pro rata from the estates.  The court requests that the attorney for the committee, which has 

filed the disclosure statement and plan in this case, present an order consistent with this 

memorandum which pro rates the allowed fees and expenses between the two bankruptcy estates in 

the same ratio as the total secured claim was paid by the two estates. 

Dated: __________________________________ 
MEREDITH A. JURY 
United States Bankruptcy Judge 
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