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FILED & ENTERED

JUN 12 2015

CLERK U.S. BANKRUPTCY COURT
Central District of California
BY RUST DEPUTY CLERK

NOT FOR PUBLICATION

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

NORTHERN DIVISION
In re: ) Case. No. 9:13-bk-10313-PC
)
LOREN MILLER AND ) Adversary No. 9:13-ap-01133-PC
SARAH MILLER, )
) Chapter 7
)
Debtors. )
) MEMORANDUM REGARDING
) PLAINTIFF’S MOTION FOR
JEREMY W. FAITH, ) SUMMARY JUDGMENT AGAINST
CHAPTER 7 TRUSTEE, ) DEFENDANT LOREN MILLER
) UNDER 11 U.S.C. § 727(a)(2)(A),
Plaintiff, ) (2)(2)(B), (a)(4)(A), AND (a)(6)(A)
V. )
) Date: June 11, 2015
LOREN MILLER AND ) Time: 10:00 a.m.
SARAH MILLER, ) Place: United States Bankruptcy Court
) Courtroom # 201
Defendants. ) 1415 State Street
) Santa Barbara, CA 93101

At the above captioned date and time, the court considered the Plaintiff’s Motion for
Summary Judgment Against Defendant Loren Miller Under 11 U.S.C. § 727(a)(2)(A), (a)(2)(B),
(a)(4)(A), and (a)(6)(A) (“Motion”). Appearances were stated on the record. Having considered
Plaintiff’s Motion, the response of Defendant, Loren Miller (“Miller”) in opposition thereto, the

summary judgment evidence and argument of counsel, the court will grant Plaintiff’s Motion and|
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deny Miller’s discharge pursuant to 11 U.S.C. § 727(a)(2)(A), (a)(2)(B), (a)(4)(A), and (a)(6)(A)
based on the following findings pursuant to F.R.Civ.P. 56,' as incorporated into FRBP 7056 and
applied to contested matters by FRBP 9014(c).

A. Standard for Summary Judgment.

1. Rule 56(a) authorizes a party to “move for summary judgment, identifying each claim
or defense — or the part of each claim or defense — on which summary judgment is sought.”
F.R.Civ.P. 56(a). Summary judgment must be granted “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a matter of
law.” Id.

2. In determining whether a genuine factual issue exists, “a trial judge must bear in mind

the actual quantum and quality of proof necessary to support liability . . . .” Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 254 (1986). “[T]he judge’s function is not himself to weigh the
evidence and determine the truth of the matter but to determine whether there is a genuine issue
for trial . . . . If the evidence is merely colorable, or is not significantly probative, . . . summary
judgment may be granted. Id. at 249-250. However, the court’s function on a motion for

summary judgment is “issue-finding, not issue-resolution. ” United States v. One Tintoretto

Painting Entitled “The Holy Catholic Family With Saint Catherine and Honored Donor, 691 F.2d

603, 606 (2d Cir. 1982).
3. Rule 56 does not permit “trial on affidavits. Credibility determinations, the weighing
of the evidence, and the drawing of legitimate inferences from the facts are [fact finder]

functions . . ..” Anderson, 477 U.S. at 255.

4. Rule 56(c), which identifies the procedures the court and parties must follow in

99 ¢¢

' Unless otherwise indicated, all “Code,” “chapter” and “section” references are to the
Bankruptcy Code, 11 U.S.C. §§ 101-1330 after its amendment by the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005, Pub. L. 109-8, 119 Stat. 23 (2005). “Rule”
references are to the Federal Rules of Bankruptcy Procedure (“FRBP”), which make applicable
certain Federal Rules of Civil Procedure (“F.R.Civ.P.”). “LBR” references are to the Local
Bankruptcy Rules of the United States Bankruptcy Court for the Central District of California
(“LBR”).
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conjunction with motions for summary judgment, states:

(1) Supporting Factual Positions. A party asserting that a fact cannot be or is
genuinely disputed must support the assertion by:

(A) citing to particular parts of materials in the record, including
depositions, documents, electronically stored information,
affidavits or declarations, stipulations (including those made for
purposes of the motion only), admissions, interrogatory answers,
or other materials; or

(B) showing that the materials cited do not establish the absence or
presence of a genuine dispute, or that an adverse party cannot
produce admissible evidence to support the fact.

(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party
may object that the material cited to support or dispute a fact cannot be presented
in a form that would be admissible in evidence.

(3) Materials Not Cited. The court need consider only the cited materials, but it
may consider other materials in the record.

(4) Affidavits or Declarations. An affidavit or declaration used to support or
oppose a motion must be made on personal knowledge, set out facts that would be
admissible in evidence, and show that the affiant or declarant is competent to
testify on the matters stated.

F.R.Civ.P. 56(c). The court may grant summary judgment “[i]f a party fails to properly support
an assertion of fact or fails to properly address another party’s assertion of fact as required by
Rule 56(c).” See F.R.Civ.P. 56(¢)(3).

5. The court may, after notice and a reasonable opportunity to respond, grant summary
judgment on its own after identifying for the parties material facts that may not be genuinely in
dispute. F.R.Civ.P. 56(f)(3).

B. Undisputed Facts.

The court adopts and incorporates herein by reference Uncontroverted Fact Nos. 1
through 95 set forth in Plaintiff’s Statement of Uncontroverted Facts and Conclusions of Law in

Support of Motion for Summary Judgment Against Defendant Loren Miller Denying Debtor’s
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Discharge Under 11 U.S.C. § 727(a)(2)(A), (a)(2)(B), (a)(4)(A), and (a)(6)(A) filed on March 11,
2015, as though fully set forth herein.

C. Conclusions of Law:

1. This court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C. §§
157(b) and 1334(b). This matter is a core proceeding under 28 U.S.C. § 157(b)(2)(A), (J) and
(O). Venue is appropriate in this court. 28 U.S.C. § 1409(a).

2. Objections to discharge are to be literally and strictly construed against the objector

and liberally construed in favor of the debtor. Lansdowne v. Cox (In re Cox), 41 F.3d 1294,

1297 (9th Cir. 1986). “Courts should deny discharge only for very specific and serious

infractions.” Martin Marietta Materials Southwest, Inc. v. Lee (In re Lee), 309 B.R. 468, 476

(Bankr. W.D. Tex. 2004).

3. To deny discharge under § 727(a)(2)(A), the plaintiff must establish by a
preponderance of the evidence (1) a disposition of property (i.e., transfer or concealment); (2)
with subjective intent to hinder, delay or defraud a creditor; and (3) it must occur within one year

prior to filing bankruptcy. See Fogal Legware of Switzerland, Inc. v. Wills (In re Wills), 243

B.R. 58, 65 (9th Cir. BAP 1999). Because the statute is written in the disjunctive, an intent to

hinder or delay is sufficient to deny discharge under § 727(a)(2). See Bernard v. Sheaffer (In re

Bernard), 96 F.3d 1279, 1281 (9th Cir. 1996). Proof of fraud is not necessary nor is injury to
creditors relevant for purposes of § 727(a)(2). See Id. at 1281-82.
Miller’s Discharge Will Be Denied Pursuant to 11 U.S.C. §§ 727(a)(2)(A) & (B)

4. The standard for denial of discharge under § 727(a)(2)(B) is the same as §
727(a)(2)(A), but the disposition must be of estate property occurring after the petition date. See
11 U.S.C. § 727(a)(2)(B).

* Notice of Lodgment of Order or Judgment in Adversary Proceeding Re: Motion for Summary
Judgment Against Defendant Loren Miller Denying Debtor’s Discharge Under 11 U.S.C. §
727(a)(2)(A), (a)(2)(B), (a)(4)(A), and (a)(6)(A) [Dkt. # 48], Exhibit A.
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5. Intent “may be established by circumstantial evidence, or by inferences drawn from a

course of conduct.” First Beverly Bank v. Adeeb (In re Adeeb), 787 F.2d 1339, 1343 (9th Cir.

1986) (citation omitted).
6. “Whether a debtor harbors intent to hinder, or delay, or defraud a creditor is a question|
of fact reviewed for clear error. Intent may be inferred from surrounding circumstances. The

surrounding circumstances include the various ‘badges of fraud’ that constitute circumstantial

evidence of intent.” Wolkowitz v. Beverly (In re Beverly), 374 B.R. 221, 243 (9th Cir. BAP

2007) (citations omitted).

7. “Certain ‘badges of fraud’ strongly suggest that a transaction's purpose is to defraud
creditors unless some other convincing explanation appears. These factors, not all of which need
be present, include 1) a close relationship between the transferor and the transferee; 2) that the
transfer was in anticipation of a pending suit; 3) that the transferor Debtor was insolvent or in
poor financial condition at the time; 4) that all or substantially all of the Debtor's property was
transferred; 5) that the transfer so completely depleted the Debtor's assets that the creditor has
been hindered or delayed in recovering any part of the judgment; and 6) that the Debtor received
inadequate consideration for the transfer.” Emmett Valley Assocs v. Woodfield (In re

Woodfield), 978 F.2d 516, 518 (9th Cir. 1992).

8. A non-exclusive list of “badges of fraud” has been codified by California’s Uniform

Fraudulent Transfer Act (“UFTA”).> The UFTA factors are intended “to provide guidance to the

* (1) Whether the transfer or obligation was to an insider; (2) whether the debtor retained
possession or control of the property transferred after the transfer; (3) whether the transfer or
obligation was disclosed or concealed; (4) whether before the transfer was made or obligation
was incurred, the debtor had been sued or threatened with suit; (5) whether the transfer was of
substantially all the debtor's assets; (6) whether the debtor absconded; (7) whether the debtor
removed or concealed assets; (8) whether the value of the consideration received by the debtor
was reasonably equivalent to the value of the asset transferred or the amount of the obligation
incurred; (9) whether the debtor was insolvent or became insolvent shortly after the transfer was
made or the obligation was incurred; (10) whether the transfer occurred shortly before or shortly
after a substantial debt was incurred; (11) whether the debtor transferred the essential assets of
the business to a lienholder who transferred the assets to an insider of the debtor. Cal. Civ. Code
§ 3439.04(b).
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trial court, not compel a finding one way or another.” Filip v. Bucurenciu, 129 Cal.App.4th 825,

834 (2005).

9. “The UFTA list of ‘badges of fraud’ provides neither a counting rule, nor a
mathematical formula. No minimum number of factors tips the scales toward actual intent. A
trier of fact is entitled to find actual intent based on the evidence in the case, even if no “badges
of fraud” are present. Conversely, specific evidence may negate an inference of fraud
notwithstanding the presence of a number of ‘badges of fraud.”” Beverly, 374 B.R. at 236.

10. Miller transferred or concealed property within one year prior to the petition date,
and transferred or concealed property of the estate within one year after the petition date.

11. Miller disposed of $27,173.38 through the Kitco Purchases of silver coins and gold
bars in the months preceding the bankruptcy filing, and Defendant’s Schedule B and SOFA
failed to disclose these assets/transactions.

12. Miller also concealed his interest in the 2012 State Refund and 2012 Federal Refund.

13. Miller’s Accounting admits to spending $68,000.00 of the Cash in the month prior to
bankruptcy and during the three months following the petition date. Evidence recovered by
Plaintiff shows that Miller was holding approximately $76,000.00 in additional undisclosed cash
as of the petition date.

14. Miller concealed the Corporate Accounts and disposed of funds in the undisclosed
Corporate Accounts for personal use both before and after the petition date.

15. Miller also concealed the post-petition rents generated by the Nevada Property and
$100,000.00 worth of miscellaneous furniture.

16. Miller’s transfer or concealment of property prior to the petition date was made with
the subjective intent to hinder or delay, if not defraud, a creditor.

17. Miller’s transfer or concealment of property of the estate after the petition date was
made with the subjective intent to hinder or delay, if not defraud, the trustee and creditors of the

estate.
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18. Miller admits in his Accounting to spending $68,000 of the Cash on personal
expenses in the three months following the petition date, with full knowledge of Trustee’s efforts
to recover said funds.

19. Miller disposed of funds in the Corporate Accounts for personal use, knowing that
Trustee was examining said accounts after questioning Miller about them at a § 341(a) meeting.

20. Miller’s failure to disclose transfers and assets, as well as the dissipation of estate
funds with knowledge of Trustee’s efforts to recover said funds, are “badges of fraud” indicative
of an intent to hinder or delay, if not defraud, creditors.

21. Miller’s subjective intent to hinder or delay, if not defraud, the Trustee and creditors
of the estate is further evidenced by Miller’s overall course of conduct, which includes multiple
instances of concealment of assets, frustrating Trustee’s recovery efforts and ignoring the court’s
turnover orders.

22. There being no genuine issue of material fact with respect to Plaintiff’s claims
against Miller under 11 U.S.C. § 727(a)(2)(A) or (B), the court will enter an order granting
Plaintiff’s Motion against Miller on such claims.

Miller’s Discharge Will Be Denied Pursuant to 11 U.S.C. §§ 727(a)(4)(A)

23. “Under section 727(a)(4)(A), the defendant’s discharge will be denied if it is proven
that: (1) the defendant made a statement under oath; (2) the statement was false; (3) the
defendant knew the statement was false; (4) the defendant made the statement with fraudulent

intent; and (5) the statement related materially to the bankruptcy case.” Stanley v. Hoblitzell (In

re Hoblitzell), 223 B.R. 211, 215 (Bankr. E.D. Cal. 1998).

24. “The debtor’s knowledge and fraudulent intent may be shown by circumstantial
evidence and inferred from the debtor’s course of conduct.” Id.

25. Miller made false statements under oath by failing to disclose in the schedules and
statements property owned on the petition date, including (a) the Kitco Purchases; (b) the Cash;
(c) the 2012 State Refund; (d) the 2012 Federal Refund; and (e) the Corporate Accounts.

26. Defendant also made false statements under oath at the July 15, 2013 § 341(a)

meeting when he confirmed that: (a) he had scheduled all of his interests in entities and/or assets;
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(b) he had not sold, transferred or given away anything of value in the last four years; and (c) the
Nevada Property was not generating any rental income.

27. In each instance, Miller’s false statement under oath related to a material fact
because it bore a relationship to Miller’s business transactions or the estate, or concerned the
discovery of assets, business dealings, or the existence or disposition of property of the debtor or
the estate.

28. Miller’s false statements and omissions were so intertwined with his business and
financial affairs and the Trustee’s ongoing efforts to investigate and recover property of the
estate that the court infers his failure to make full and accurate disclosure in his statements under
oath was intentional and for the purpose of deceiving creditors and the Trustee.

29. There being no genuine issue of material fact with respect to Plaintiff’s claim against
Miller under 11 U.S.C. § 727(a)(4)(A), the court will enter an order granting Plaintiff’s Motion
against Miller on such claim.

Miller’s Discharge Will Be Denied Pursuant to 11 U.S.C. §§ 727(a)(6)(A).

30. Section 727(a)(6) states that the court shall grant the debtor a discharge, unless the
debtor has refused to obey and lawful order of the court, other than an order to respond to a

material question or to testify. 11 U.S.C. § 727(a)(6)(A).

31. “The term used in § 727(a)(6)(A) is ‘refused,’ not ‘failed.”” Smith v. Jordan (In re
Jordan), 521 F.3d 430, 433 (4th Cir. 2008).

32. “The party objecting to discharge [under § 727(a)(6)(A)] satisfies [its] burden by
demonstrating that the debtor received the order in question and failed to comply with its terms.
Such a showing then imposes upon the debtor an obligation to explain his non-compliance.” Id.

(citations omitted). See Hicks v. Decker (In re Hicks), 2006 WL 6810987, *8 (9th Cir. BAP

2006) (“Once Trustee has produced sufficient evidence to support the claim, the burden of going
forward then shifts to the Debtor to satisfactorily explain his behavior.”).

33. “[1]t is totally within the discretion of the bankruptcy court to find a particular
violation of the court’s order so serious as to require denial of discharge under § 727(a)(6)(A).”

Devers v. Bank of Sheridan (In re Devers), 759 F.2d 751, 755 (9th Cir. 1985).
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34. On June 18, 2013, the court entered an Order Granting Chapter 7 Trustee’s Motion
for Turnover of Property of the Estate and Order Directing Debtors to Appear at Continued 11
U.S.C. § 341(a) Meetings of Creditors [Dkt. # 54] (“First Turnover Order”) which provided, in
pertinent part: “[Loren Miller and Sarah Miller] are directed to immediately, but no later than
five (5) days after entry of this Order, turn over to the Trustee, by and through his counsel
Margulies Faith LLP (“MF”), $182,000, the amount listed in the Debtor’s Schedule B filed on
February 21, 2013 (Dkt. No. 11) by way of a Cashier’s Check made payable to ‘Jeremy W.
Faith, Chapter 7 Trustee.’”

35. The First Turnover Order was served on Miller and his spouse, Sarah Miller, by
United States mail, first class mail, postage prepaid, at 702 Whitecap Drive, Seabrook, TX
77586, on June 13, 2013.

36. The First Turnover Order was served electronically on Debtors’ attorney of record,
Vaughn C. Taus on June 13, 2013.

37. Miller had knowledge of the First Turnover Order either directly or through counsel.

38. Miller did turnover to the Trustee the sum of $182,000 by June 23, 2013, as required
by the First Turnover Order.

39. On July 12, 2013, Miller ultimately turned over to the Trustee the sum of $101,731
and a one-page accounting prepared by Miller describing how $68,000 of the funds were spent
prior to and approximately 3 months after the petition date.

40. Miller has neither turned over nor accounted for the balance of the funds -- $12,269,
despite the First Turnover Order and repeated demands by the Trustee.

41. Miller attended a creditors’ meeting on July 15, 2013, but did not appear for any
continued creditors’ meetings after July 15, 2015, despite the First Turnover Order and repeated
demands by the Trustee.

42. On March 19, 2014, the court entered an Order Granting Chapter 7 Trustee’s Motion
for Turnover of Property of Estate [Dkt. # 124] (“Second Turnover Order”) which provided, in
pertinent part: [Loren Miller] is directed to immediately, but no later than ten (10) days after

entry of this order, turn over to the Trustee, by and through his counsel Margulies Faith LLP, (1)
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$6,716 received post-petition from the 2012 State Refund; and (ii) the Kitco Purchases (as
detailed in Exhibit A to the Motion), or their cash value of $27,173.38”

43. The Second Turnover Order was served on the Miller by United States mail, first
class mail, postage prepaid, at 600 E. Medical Center Blvd., # 1509, Webster, TX 77598, on
March 21, 2014.

44. The First Turnover Order was served electronically on Debtors’ attorney of record,
Vaughn C. Taus on March 21, 2014.

45. Miller had knowledge of the Second Turnover Order either directly or through
counsel.

46. Despite the Second Turnover Order and repeated demands by the Trustee, Miller has
not turned over to the Trustee either the 2012 State Refund or the Kitco Purchases.

47. Miller has not responded to explain his behavior nor produce significantly probative
evidence to establish a genuine issue of material fact regarding his ability or inability to comply
with either the First Turnover Order or the Second Turnover Order.

48. There being no genuine issue of material fact with respect to Plaintiff’s claim against
Miller under 11 U.S.C. § 727(a)(6)(A), the court will enter an order granting Plaintiff’s Motion
against Miller on such claim.

CONCLUSION

For the reasons stated, the court will enter an order granting Plaintiff’s Motion against
Miller on Plaintiff’s claims against Miller under 11 U.S.C. § 727(a)(2)(A), (2)(2)(B), (a)(4)(A)
and (a)(6)(A).

A separate order will be entered consistent with this memorandum.

p =
Date: June 12, 2015

Peter H. Carroll
United States Bankruptcy Judge
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