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UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION 

In re: 

ART AND ARCHITECTURE BOOKS OF 
THE 21ST CENTURY, dba ACE 
GALLERY 

Debtor. 

________________________ 
ART AND ARCHITECTURE BOOKS OF 
THE 21ST CENTURY, dba ACE 
GALLERY 

Plaintiff 
 

v. 
 
 

AERC DESMOND’S TOWER, LLC; a 
Delaware limited liability company,  

Defendant 

___________________________________ 

AND RELATED COUNTERCLAIMS 

 

CASE NO. 2:13-BK-14135-RK 

Chapter 11 

Adversary No. 2:13-ap-01747-RK 

 
(RELATES TO BOTH MAIN CASE AND 

ADVERSARY PROCEEDING) 

ORDER RE: (1) AERC DESMOND’S 
TOWER, LLC’S  MOTION FOR RELIEF 
FROM THE AUTOMATIC STAY (ECF 
NO. 1371); AND (2) DEBTOR’S SECOND 
EMERGENCY MOTION FOR 
TEMPORARY RESTRAINING ORDER 
AND PRELIMINARY INJUNCTION (ECF 
NO. 143) 

Evidentiary Hearing: 

Date:    November 6, 2015 
Time:   9:00 a.m. 
Place:   Courtroom 1675 
            255 East Temple Street 
            Los Angeles, CA 90012 
 

 

//

FILED & ENTERED

NOV 06 2015

CLERK U.S. BANKRUPTCY COURT
Central District of California
BY                  DEPUTY CLERKbakchell
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TO ALL PARTIES AND THEIR COUNSEL OF RECORD: 

The Court, having considered (1) AERC Desmond’s Tower, LLC’s Emergency Motion 

For Relief From The Automatic Stay (ECF NO. 1371), and (2) Debtor’s Second Emergency 

Motion For Temporary Restraining Order And Preliminary Injunction (ECF No. 156) 

(collectively, “Motions”), and good cause appearing therefore, HEREBY ORDERS that the 

Motions are GRANTED IN PART AND DENIED IN PART according to the terms of the 

tentative ruling attached hereto as Exhibit A and the mitigation measures agreed upon by the 

parties on the record at the November 6, 2015 hearing, which include the parties’ agreement that 

AERC Desmond’s Tower, LLC may commence alleyway demolition and construction as of 

Monday, November 9, 2015, regardless of the date on which this Order is entered. 

IT IS SO ORDERED. 

      ### 

Date: November 6, 2015
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United States Bankruptcy Court
Central District of California

Judge Robert Kwan, Presiding
Courtroom 1675 Calendar

Los Angeles

Friday, November 06, 2015 1675Hearing Room

9:00 AM
Art and Architecture Books of the 21st Century2:13-14135 Chapter 11

#1.00 EVIDENTIARY HEARING RE:  Motion for relief from stay
(AERC Desmond's Tower, LLC VS Debtor)
fr. 10/30/15

1,371Docket

Updated tentative ruling as of 11/5/15.  See updated tentative ruling for 
matter no. 2.

Prior tentative ruling as of 11/2/15.  No tentative ruling will be issued for the 
evidenitary hearing in this matter.  Appearances are required on 11/6/15.

Prior tentative ruling.  No tentative ruling will be issued on the emergency 
application.  Appearances are required on 10/30/15.

Tentative Ruling:

Party Information

Debtor(s):

Art and Architecture Books of the Represented By
Thomas M Geher
Ron  Bender
Beth Ann R Young
Krikor J Meshefejian
Kurt  Ramlo
David W. Meadows

Movant(s):

AERC Desmond's Tower, LLC Represented By
Marina  Fineman
Eric D Goldberg
Sidney P Levinson
Michael C Schneidereit
Bruce  Bennett

Page 1 of 611/5/2015 4:24:36 PM
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United States Bankruptcy Court
Central District of California

Judge Robert Kwan, Presiding
Courtroom 1675 Calendar

Los Angeles

Friday, November 06, 2015 1675Hearing Room

9:00 AM
Art and Architecture Books of the 21st Century2:13-14135 Chapter 11

Art and Architecture Books of the 21st Century v. AERC DESMONDSAdv#: 2:13-01747

#2.00 EVIDENTIARY HEARING RE: Motion for: (1) Temporary restraining order 
enjoining defendant from closing alley; and (2) Issuance of preliminary injunction
re same and enjoining defendant from depriving debtor from using parking space
fr. 10/30/15

143Docket

Further revised tentative ruling as of 11/5/15.  Having considered the moving 
and opposing papers, the court is inclined to grant in part and deny in part the 
cross-motions of the parties for emergency relief.  Based on the prior rulings 
of this court and the district court in its capacity as an appellate tribunal, which 
are law of the case, debtor’s rights under the master lease were terminated 
prepetition and the lease is not assumable based on a waiver of forfeiture 
relief rights.  See In re Windmill Farms, Inc. 841 F.2d 1467, 1470-1471 and 
1474 (9th Cir. 1988).  However, debtor is permitted to remain in possession in 
the leased premises as a matter of judicial grace based on this court’s 
exercise of judicial discretion in issuing its orders granting stay of its rulings 
pending appeal.  But for this court’s judicial grace, the court’s order that the 
landlord is entitled to immediate possession of the premises would have 
become effective.  See also, In re Windmill Farms, 841 F.2d at 1470-1471.  In 
this court’s view, enforcing an order for immediate possession necessarily 
meant eviction of debtor from the premises, which would moot its ongoing 
appeal of the rulings on lease termination, and as such, was a consideration 
for granting stay pending appeal, but allowing landlord to temporarily close 
the alleyway for construction on its owned premises would not have such 
effect.  The master lease in sections 1.11 and 1.12 may have contemplated 
the possibility that complete closure of the alleyway by the landlord might 
have considered a constructive eviction of debtor as the tenant, but given the 
courts’ rulings that the lease is terminated, the court does not consider such 

Tentative Ruling:

Page 2 of 611/5/2015 4:24:36 PM
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United States Bankruptcy Court
Central District of California

Judge Robert Kwan, Presiding
Courtroom 1675 Calendar

Los Angeles

Friday, November 06, 2015 1675Hearing Room

9:00 AM
Art and Architecture Books of the 21st CenturyCONT... Chapter 11

language as operative so as to nullify the courts’ rulings determining that the 
lease is terminated.  Specifically, the court will not give complete effect to 
rights claimed by debtor that at least one lane of the alleyway shall remain 
open and unobstructed during construction set forth in section 1.12 of the 
master lease determined by this court and the district court to be terminated.
However, given the judicial grace of this court in granting stay of its ruling 
pending appeal, the court recognizes that debtor may remain in possession 
during the pendency of appeal subject to conditions, including timely payment 
of holdover rent, and that thus, debtor may have legitimate needs to access 
the rear entrance of the building to move artwork to operate its business, 
which needs at this point in time are not supported by absolute enforceable 
legal contractual rights.  However, it seems to the court that in balancing the 
harms between the parties, the court would find that debtor’s claimed needs 
for access do not outweigh the landlord’s needs to temporarily close the 
alleyway to complete construction and improvements.  Based on the court’s 
inspection of the premises in the presence of counsel and party 
representatives, it seems to the court that the parties should be able to craft 
interim solutions to accommodate the reasonable needs of both parties for 
access and timely construction.  Debtor should be expected to adjust its 
schedule on moving artwork in and out of the building and may have to 
forebear any moves during construction (perhaps debtor may be allowed a 
week to move artwork from the premises before construction is started on the 
east side of the alleyway while work can commence on the west side).
Debtor’s wood workshop on the west side of the alley is minimally affected 
since there is access to the street and rear building entrance by sidewalk, 
which will remain intact while construction is being done.    To the extent that 
the landlord can allow access on the east side of the building during 
construction, reasonable means should be allowed for that to occur.  Based 
on this record, the court is inclined to determine that debtor has not shown 
likelihood of success on the merits, has not shown irreparable harm and has 
not shown that the balance of equities tips in its favor (public interest is not a 
factor here since this is a dispute between private parties), and the court 

Page 3 of 611/5/2015 4:24:36 PM
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United States Bankruptcy Court
Central District of California

Judge Robert Kwan, Presiding
Courtroom 1675 Calendar

Los Angeles

Friday, November 06, 2015 1675Hearing Room

9:00 AM
Art and Architecture Books of the 21st CenturyCONT... Chapter 11

would deny debtor’s application for temporary restraining order and 
preliminary injunction and grant landlord’s motion for relief from the automatic 
stay, but grant limited relief on debtor’s motion for reasonable conditions in 
mitigation of granting stay relief and allowing construction and temporary 
closure of the alleyway and deny the landlord’s motion to the extent that it 
seeks relief that the stay does not apply.  The court in consultation with the 
parties will set a reasonable but limited amount of time for them to discuss 
mitigation measures.

The court would not determine that stay relief is not required here as argued 
by the landlord in light of the court’s judicial grace in allowing debtor to remain 
in possession based on the orders granting stay pending appeal, and to this 
extent, debtor has some possessory right to use of the alleyway, though non-
exclusive (however, the court is unclear as to the exact status of the alleyway 
as private property where there is a public right of access through easement 
or something else since there is nothing in the record which indicates the 
exact legal status of the alleyway), and somewhat fragile since it is now only 
based on the court’s judicial grace of stay pending appeal in light of the 
judicial determinations that the lease is terminated.

Appearances are required. 

Prior tentative ruling as of 11/2/15.  No tentative ruling will be issued for the 
evidenitary hearing in this matter.  Appearances are required on 11/6/15.

Prior tentative ruling.  No tentative ruling will be issued on the emergency 
application.  Appearances are required on 10/30/15.

Party Information

Attorney(s):

OFFICIAL COMMITTEE OF Represented By
Victor A Sahn

Counter-Claimant(s):

AERC DESMONDS TOWER, LLC, Pro Se
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AERC DESMONDS TOWER, LLC, Pro Se

Counter-Defendant(s):

Art and Architecture Books of the Pro Se

Art and Architecture Books of the Pro Se

Creditor(s):

Official Committee of Unsecured Represented By
Victor A Sahn
Asa S Hami

Debtor(s):

Art and Architecture Books of the Represented By
Thomas M Geher
Ron  Bender
Beth Ann R Young
Krikor J Meshefejian
Kurt  Ramlo
David W. Meadows

Defendant(s):

AERC DESMONDS TOWER, LLC, Represented By
Danielle A Pham
Carol  Chow
Michael C Schneidereit
Sidney P Levinson

Interested Party(s):

Courtesy NEF Represented By
Asa S Hami
Victor A Sahn
Daniel A Lev
Jason  Balitzer
Steven  Werth
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Movant(s):
Art and Architecture Books of the Pro Se

Art and Architecture Books of the Pro Se

Art and Architecture Books of the Represented By
Ron  Bender
Krikor J Meshefejian
Beth Ann R Young
Kurt  Ramlo

Plaintiff(s):

Art and Architecture Books of the Represented By
Ron  Bender
Krikor J Meshefejian
Beth Ann R Young
Kurt  Ramlo

U.S. Trustee(s):

United States Trustee (LA) Pro Se
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