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UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 

In re: 

 
WAYNE A. MOURRY, 

 Debtor(s).

CASE NO.: 8:12-bk-23063-SC
 

Chapter  7 

 
NOTICE OF SALE OF ESTATE PROPERTY 

 
Sale Date:  August 29, 2013 Time: 10:00 a.m. 
 

Location:  United States Bankruptcy Court, Ctrm. 5C, 411 West Fourth Street, Santa Ana, CA 92701 
 
Type of Sale: 

 
Public  

 
 Private Last date to file objections: August 15, 2013 

Description of Property to be Sold:  Real Property located at 34012 Granada Drive, Dana Point, California

Terms and Conditions of Sale:  See the attached Chapter 7 Trustee’s Motion for Order: 1) Approving the Sale 
of Real Property of the Estate Free and Clear of Liens Pursuant to 
Bankruptcy Code §§ 363(B)(1) and (F) and Subject to Overbids, Combined 
With Notice of Bidding Procedures and Request for Approval of the Bidding 
Procedures Utilized; 2) Approving Payment of Real Estate Commission; 3) 
Granting Related Relief; Memorandum of Points and Authorities; and 
Declaration of John M. Wolfe in Support Thereof (“Sale Motion”)

 

 
Proposed Sale Price: $455,000.00 
 
Overbid Procedure (If Any):     See Attached Sale Motion 
 
If property is to be sold free and clear of liens or other interests, list date, time and location of hearing: 

August 29, 2013 at 10:00 a.m., U.S. Bankruptcy Court, Ctrm. 5C, 411 West Fourth St. Santa Ana, CA 92701
 
Contact Person for Potential Bidders (include name, address, telephone, fax and/or e:mail address): 

Rika M. Kido, Esq.  
Shulman Hodges & Bastian LLP 
8105 Irvine Center Drive, Suite 600, Irvine, CA 92618
Telephone: (949) 340-3400; Facsimile: (949) 340-3000 

 
Dated:  August 7, 2013 
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UNITED STATES BANKRUPTCY COURT 
 

CENTRAL DISTRICT OF CALIFORNIA, SANTA ANA DIVISION 
 
 

In re  
 
WAYNE A. MOURRY, 
 
 
                                             Debtor. 
 
 

Case No.  8:12-bk-23063-SC 
 
Chapter 7 
 
CHAPTER 7 TRUSTEE’S MOTION FOR ORDER: 
 

(1) APPROVING THE SALE OF REAL 
PROPERTY OF THE ESTATE FREE AND 
CLEAR OF LIENS PURSUANT TO 
BANKRUPTCY CODE §§ 363(b)(1) AND (f) 
AND SUBJECT TO OVERBIDS, COMBINED 
WITH NOTICE OF BIDDING PROCEDURES 
AND REQUEST FOR APPROVAL OF THE 
BIDDING PROCEDURES UTILIZED; 
 

(2) APPROVING PAYMENT OF REAL ESTATE 
COMMISSION; AND 
 

(3) GRANTING RELATED RELIEF; 
 
MEMORANDUM OF POINTS AND AUTHORITIES 
AND DECLARATION OF JOHN M. WOLFE IN 
SUPPORT THEREOF 
 
[Real Property located at 34012 Granada Drive, 
Dana Point, California] 
 
Hearing 
Date: August 29, 2013 
Time: 10:00 a.m.  
Place: Courtroom 5C 

United States Bankruptcy Court and 
Ronald Reagan Federal Building  
411 West Fourth St. 
Santa Ana, CA 92701 
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BASTIAN LLP 
8105 Irvine Center Drive, 

Suite 600 
Irvine, CA 92618 

TO THE HONORABLE SCOTT C. CLARKSON, UNITED STATES BANKRUPTCY 

JUDGE, THE OFFICE OF THE UNITED STATES TRUSTEE, THE DEBTOR AND ALL 

INTERESTED PARTIES AND THEIR COUNSEL OF RECORD: 

I. INTRODUCTION 

John M. Wolfe, Chapter 7 Trustee (“Trustee”) for the bankruptcy estate (“Estate”) of 

Wayne A. Mourry (“Debtor”), brings this Motion for Order: (1) Approving the Sale of Real 

Property of the Estate Free and Clear of Certain Liens Pursuant to Bankruptcy Code §§ 363(b)(1) 

and (f) and Subject to Overbids, Combined With Notice of Bidding Procedures and Request for 

Approval of the Bidding Procedures Utilized; (2) Approving Payment of Real Estate 

Commission; and (3) Granting Related Relief (“Sale Motion”). 

The Trustee has received an offer from Valley Property Investors, LLC (“Buyer”) to 

purchase the real property located at 34012 Granada Drive, Dana Point, California (“Property”) 

for $455,000.00, subject to overbids.  The Property is a two-unit rental property.  The offer by 

the Buyer is the best offer that the Estate has received thus far for the Property.  Through the 

sale, the Trustee is expected to generate proceeds of $45,368.45 for the benefit of the Estate and 

its creditors.  Further, in the event the purchase price is increased by a successful overbid, the 

estimated net proceeds will increase and provide a greater distribution to creditors.  Accordingly, 

the Trustee believes that good cause exists to grant the Sale Motion so the Trustee does not lose 

this favorable business opportunity. 

II. RELEVANT FACTS 

A. Case Commencement 

The Debtor filed a voluntary petition for relief under Chapter 7 of the Bankruptcy Code 

on November 13, 2012 (“Petition Date”).   

John M. Wolfe is the duly appointed, qualified and acting Chapter 7 trustee for the 

Debtor’s Estate. 

The initial 341(a) Meeting of Creditors (“Meeting of Creditors”) was scheduled for 

December 17, 2012 at 8:00 a.m.  The Meeting of Creditors has been continued several times and 

is currently scheduled for August 8, 2013 at 8:00 a.m.   
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B. The Property 

One of the assets of the Estate is the Property, which is legally described as follows:1 
 

Real property in the City of Dana Point, County of Orange, State 
of California, described as follows: 
 
LOT 93 OF TRACT NO. 768, IN THE DANA POINT 
SANITATION DISTRICT, IN THE COUNTY OF ORANGE, 
STATE OF CALIFORNIA, AS SHOWN ON A MAP 
RECORDED IN BOOK 22, PAGE 38, MISCELLANEOUS 
MAPS, RECORDS OF SAID ORANGE COUNTY. 
 
EXCEPTING THEREFROM ALL STANDING, FLOWING, 
PERCOLATING OR OTHER WATER IN OR UNDER SAID 
PROPERTY, TOGETHER WITH THE RIGHT TO REMOVE 
THE SAME THROUGH THE UNDERGROUND CHANNELS 
OF THE SAME BY MEANS OF WELLS OR TUNNELS ON 
OTHER PROPERTY. 
 
ALSO EXCEPTING ALL RIPARIAN WATER RIGHTS FOR 
THE USE AND BENEFIT OF SAID RIPARIAN LAND. 
 
APN: 682-283-36 

Pursuant to Court order entered on April 23, 2013 (docket number 48), the Trustee was 

authorized to employ Joseph M. Galosic and Capstone Realty (collectively “Broker”) to assist 

the Trustee in the marketing and sale of the Property.   

In his Bankruptcy Schedule A, the Debtor listed the value of the Property at $366,300.00 

with secured liens against the Property in the total amount of $367,000.00.   

The Trustee’s Broker reviewed the Property and believed that the Property had a higher 

fair market value than the amount listed in the Debtor’s Bankruptcy Schedule.  The Property was 

listed for sale at $550,000.00.  The Property has been listed on the MLS and advertised for sale 

for almost three (3) months (since May 2013).  The Trustee has received no other fully accepted 

offers on the Property other than offer that is the subject of this Sale Motion. 

/// 

/// 

/// 

                                                 
1 The legal description for the Property is believed to be accurate but may be corrected or updated by the title 
company in the transfer documents as necessary to complete the proposed sale transaction. 
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C. Liens and Encumbrances Against the Property and Their Proposed Treatment 

Through the Sale 

The following chart sets forth the liens and encumbrances against the Property as detailed 

in the Preliminary Title Report dated May 6, 2013 (“Preliminary Title Report”), a copy of which 

is attached as Exhibit “1” to the Declaration of John M. Wolfe (“Wolfe Decl.”) and the 

proposed treatment of the liens and encumbrances through the sale:  
 

Creditor Description Estimated 
Amount 
Owing 

Treatment of Lien Through the Sale 

Orange County 
Treasurer and Tax 
Collector  

Real property taxes 
(estimated) 
 

$1,804.05 All outstanding real property taxes will 
be paid through escrow on the sale 
transaction. 

Bank of America, 
N.A.  

First priority deed of 
trust listed on the 
Debtor’s Schedule D as 
owing $219,000.00.   
 
Based on 
communications with 
lienholder, amount 
owed as of July 25, 
2013 is $223,417.79. 
 
Recorded December 28, 
2004 as Instrument No. 
05-25003. 
 

$223,417.79 This lien will be paid through escrow on 
the sale of the Property.  Thus, this lien 
will be released, discharged and 
terminated at the close of escrow and the 
Property will be sold free and clear of this 
lien and the lien will not attach to the sale 
proceeds.  
  

Bank of America, 
N.A.  

Second priority deed of 
trust listed on the 
Debtor’s Schedule D as 
owing $148,000.00.   
 
Based on 
communications with 
lienholder, amount 
owed as of July 18, 
2013 is $148,009.71. 
 
Recorded January 18, 
2005 as Instrument No. 
05-40569. 
 

$148,009.71 This lien will be paid through escrow on 
the sale of the Property.  Thus, this lien 
will be released, discharged and 
terminated at the close of escrow and the 
Property will be sold free and clear of this 
lien and the lien will not attach to the sale 
proceeds.  
  

All costs of sale, including escrow fees and real estate commissions will be paid at 

closing.  In addition, all outstanding real property taxes will be paid through the sale. 

/// 
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D. The Purchase Offer and Summary of the Sale Terms 

Through his Broker, the Trustee has received an offer from Valley Property Investors, 

LLC (“Buyer”) to purchase the Property for $455,000.00.  The purchase price includes a deposit 

of $45,000.00.  Attached as Exhibit “2” to the Wolfe Decl. is a true and correct copy of the 

Residential Purchase Agreement and Joint Escrow Instructions and Counter Offers and related 

addendum (collectively the “Agreement”).     

A summary of the Agreement’s terms and highlights are discussed below, but the 

summary and discussion are not meant to be a complete review of every provision of the 

Agreement.  The Agreement itself is the legally binding document the Trustee seeks approval of 

and, in the event of any inconsistency between the terms, provisions or effect of the Agreement 

and the description of it in these pleadings, the Agreement alone shall govern and not these 

pleadings or the descriptions herein.   

In summary, the principal terms of the sale of the Property shall be as follows (the 

Trustee is referred to at times as the “Seller” in the following summary): 
 

Buyer: Valley Property Investors, LLC

Purchase Price: $455,000.00 subject to the Bidding Procedures set forth below. 
 
$45,000.00 to be paid as a deposit and the remainder to be paid in cash as closing.

Escrow Holder and 
Escrow Closing Date:  

The escrow holder shall be Security National Escrow.  Escrow is scheduled to close 
as soon as possible after entry of the Court order approving the sale transaction 
(“Approval Order”), but no later than the first business day after fourteen days 
following entry of the Approval Order.

Escrow, Title and Other 
Costs 

All real property taxes and assessments for the current tax year shown in the current 
County Tax Bill shall be prorated between Seller and Buyer and charged as of the 
closing date to the applicable accounts of Seller and Buyer.  The sale shall be free 
and clear of any homeowner's association assessments and all real property taxes 
(other than those prorated as provided above) enforceable against the Property 
through the closing date of the sale.  Escrow fees shall be split between Buyer and 
Seller in the manner customary in the County where the Property is located.  Seller 
shall pay any real property transfer tax.  Seller shall pay the cost of a Natural Hazard 
Disclosure Report, from a vendor selected by Seller, to be furnished to Buyer through 
escrow.  Buyer shall pay and have sole responsibility for compliance with any 
requirements imposed on the Property or this sale by any governmental agency(ies), 
including compliance with any applicable governmental retrofit requirements.  Buyer 
shall pay the cost of recording the deed.  Buyer and Seller shall each pay their own 
expenses of every other type except as specifically provided in this Addendum.  
Seller shall not be responsible to pay any one-year home warranty plan.

Bankruptcy Court 
Approval 

The sale is subject to notice to creditors, approval by the Bankruptcy Court, and higher and 
better bids received by Seller through and including the Bankruptcy Court hearing to confirm 
the sale.  Payment of any and all real estate brokers’ commissions is also subject to notice to 
creditors and approval by the Bankruptcy Court.  
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Real Estate Agent 
Commission 

Through escrow on the sale of the Property, and subject to Court approval, the 
Trustee shall pay compensation for real estate agent services to the Buyer’s agent and 
the Estate’s agent.  The agents shall equally split a commission in the amount of 
$27,300.00 (6% of the purchase price) as follows: 
 

Agent
 

Commission

Trustee’s Broker 
Joseph M. Galosic of  
Capstone Realty 

$13,650.00

Buyer’s Broker
William Larsen of  
Grupe Real Estate  

$13,650.00

Total Commission $27,300.00
 

Title Insurance The title insurance policy shall be subject only to liens, encumbrances, clouds and other 
matters as may appear on the preliminary title report, that are not to be removed at the close 
of Escrow, and have not been objected to by Buyer.  If Seller is unwilling or unable to 
eliminate these matters disapproved by the Buyer as above, the Seller may terminate this 
Agreement or; if Seller should fail to deliver good and marketable title as provided above, 
Seller and/or Buyer may terminate this Agreement.  In either case, the Buyer’s deposit shall 
be returned to Buyer, and Buyer shall have no recourse against Seller or the Law Offices of 
Shulman Hodges & Bastian LLP, the bankruptcy estate of: In re Mourry, Case No. 12-bk-
23063-SC, or the Trustee, or any real estate agent, broker or attorney involved in this 
transaction.

Purchase Without 
Warranties 

Buyer acknowledges that it is purchasing the Property from the Seller “AS IS” 
without warranties of any kind, expressed or implied, being given by the Seller, 
concerning the condition of the Property or the quality of title thereto, or any other 
matters relating to the Property.  Buyer represents and warrants that they are 
purchasing the Property as a result of its own investigations and are not buying the 
Property pursuant to any representations made by any Broker, Agent, Accountant, 
Attorney or Employee acting at the direction, or on the behalf of the Seller.  Buyer 
acknowledges that the Buyer has inspected the Property, and upon closing of Escrow 
governed by this Agreement, Buyer forever waives, for himself, his heirs, successors 
and assigns, and all claims against the Trustee, its attorneys, agents and employees, 
the bankruptcy estate of In re Mourry, Case No. 12-bk-23063-SC, and/or its 
Attorneys, Agents and Employees, arising or which might otherwise arise in the 
future concerning the Property.

Trustee’s Liability The Buyer acknowledges that the Trustee is acting as a Trustee in Possession.  No 
personal liability shall be sought or enforced against any officer, director, 
shareholder, employee, independent contractor of the Trustee with regard to this 
Agreement, including the Addendum, the assets, the sale of the Property, or the 
physical condition of the Property.  In the event that the Trustee fails or refuses to 
complete the transactions for any reason, then the limit of the Trustee’s liability is 
only to return any money paid to the Trustee by the Buyer, without deduction.  Prior 
to and after the closing of escrow, the United States Bankruptcy Court shall have and 
retain the sole and exclusive jurisdiction over the Property and the Agreement; and 
all disputes arising before and after closing shall be resolved in said Court. 
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Hold Harmless Buyer understands the terms and conditions of the entire purchase contact and holds 
the Estate and the realtors, brokers, agents, the Trustee, and his attorneys including 
Shulman Hodges & Bastian LLP, agents and employees harmless from any liabilities 
arising from this contact.  All parties hereto further agree, jointly and severally, to 
pay on demand as well as to indemnify and hold Escrow harmless from and against 
all costs, damages, judgments, attorneys’ fees, expenses, obligations and liabilities of 
any kind or nature which in good faith, Escrow may incur or sustain in connection 
with or arising out of this Escrow and Escrow is hereby given a lien upon all the 
rights, titles and interest of each of the undersigned in all escrow papers and other 
property and monies deposited in this escrow, to protect the rights of escrow and to 
indemnify and reimburse Escrow under this Addendum.  In the event this Escrow is 
not completed for any reason, Escrow is authorized to deduct and pay its fee, plus 
costs incurred from any funds on deposit, and disburse the balance of the deposit 
consistent with the terms herein, without further instruction. 

Jurisdiction of the 
Bankruptcy Court 

Any and all disputes which involve in any manner the Estate or the Trustee, or any of 
the Trustee’s agents, or attorneys arising from the Agreement, the Addendum or 
relating in any manner to the Property, shall be resolved only in the United States 
Bankruptcy Court, Central District of California.

Sale Subject to 
Overbidding 

The sale of the Property is subject to the Bidding Procedures described below.

Outstanding Real 
Property Taxes  

To be paid by through escrow.

Free and Clear of Liens 
and Encumbrances 
 

The Property shall be delivered to the Buyer free and clear of all liens and 
encumbrances.  Any liens and interests against the Property that are not paid in full 
through escrow shall attach to the sale proceeds generated through the sale with the 
same force, effect, validity, and priority as such liens or interests had with respect to 
the Property prior to the sale. 

Good Faith Finding The proposed sale has been brought in good faith and has been negotiated on an 
“arms length” basis.  The negotiations with the Buyer have resulted in an offer to sell 
the Estate’s interest in the Property that will have substantial benefit.  Accordingly, 
the sale is in good faith and should be approved.  The Trustee shall request such a 
finding pursuant to Bankruptcy Code Section 363(m) at the hearing on this Sale 
Motion. 

E. Notice of Bidding Procedures 

The Trustee has determined that it would benefit the Estate to permit all interested parties 

to receive information and bid for the Property instead of selling the Property to the Buyer on an 

exclusive basis.  Accordingly, in order to obtain the highest and best offer for the benefit of the 

creditors of this Estate, the Trustee also seeks Court approval of the following bidding 

procedures (“Bidding Procedures”): 

1. Potential overbidders must bid an initial amount of at least $5,000.00 over the 
Purchase Price, or $460,000.00.  Minimum bid increments thereafter shall be $5,000.00.  The 
Trustee shall have sole discretion in determining which overbid is the best for the Estate and will 
seek approval from the Court of the same. 
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2. Overbids must be in writing and be received by the Trustee and the Trustee’s 
counsel, Shulman Hodges & Bastian LLP to the attention of Rika M. Kido on or before 4:00 
p.m. (PST) on the date which is three (3) days prior to the hearing on the Sale Motion. 

3. Overbids must be accompanied by certified funds in an amount equal to three 
percent (3%) of the overbid purchase price. 

4. The overbidder must also provide evidence of having sufficient specifically 
committed funds to complete the transaction or a lending commitment for the bid amount and 
such other documentation relevant to the bidder’s ability to qualify as the purchaser of Property 
and ability to close the sale and immediately and unconditionally pay the winning bid purchase 
price at closing.  

5. The overbidder must seek to acquire the Property on terms and conditions not less 
favorable to the Estate than the terms and conditions to which the Buyer has agreed to purchase 
the Property as set forth in the Agreement attached as Exhibit 2 to the Wolfe Decl. including 
closing on the sale of the Property in the same time parameters as the Buyer.    

6. All competing bids must acknowledge that the Property is being sold on an “AS 
IS” basis without warranties of any kind, expressed or implied, being given by the Seller, 
concerning the condition of the Property or the quality of the title thereto, or any other matters 
relating to the Property.  The competing bid buyer must represent and warrant that he/she is 
purchasing the Property as a result of their own investigations and are not buying the Property 
pursuant to any representation made by any broker, agent, accountant, attorney or employee 
acting at the direction, or on the behalf of the Seller.  The competing bidder must acknowledge 
that he/she has inspected the Property, and upon closing of Escrow governed by the Agreement, 
the Buyer forever waives, for himself/herself, their heirs, successors and assigns, all claims 
against the Debtor, their attorneys, agents and employees, the Debtor’s Estate, John M. Wolfe as 
Trustee and individually, and her attorneys, agents and employees, arising or which might 
otherwise arise in the future concerning the Property. 

7. If overbids are received, the final bidding round for the Property shall be held at 
the hearing on the Sale Motion in order to allow all potential bidders the opportunity to overbid 
and purchase the Property.  At the final bidding round, the Trustee or her counsel will, in the 
exercise of their business judgment and subject to Court approval, accept the bidder who has 
made the highest and best offer to purchase the Property, consistent with the Bidding Procedures 
(“Successful Bidder”).   

8. At the hearing on the Sale Motion, the Trustee will seek entry of an order, inter 
alia, authorizing and approving the sale of the Property to the Successful Bidder.  The hearing on 
the Sale Motion may be adjourned or rescheduled without notice other than by an announcement 
of the adjourned date at the hearing on the Sale Motion.   

9. In the event the Successful Bidder fails to close on the sale of the Property within 
the time parameters approved by the Court, the Trustee shall retain the Successful Bidder’s 
Deposit and will be released from her obligation to sell the Property to the Successful Bidder and 
the Trustee may then sell the Property to the first back-up bidder approved by the Court at the 
hearing on the Sale Motion (“First Back-Up Bidder”). 

10. In the event First Back-Up Bidder fails to close on the sale of the Property within 
the time parameters approved by the Court, the Trustee shall retain the First Back-Up Bidder’s 
Deposit and will be released from her obligation to sell the Property to the First Back-Up Bidder 
and the Trustee may then sell the Property to the second back-up bidder approved by the Court at 
the hearing on the Sale Motion (“Second Back-Up Bidder”). 
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III. ARGUMENT 

A. The Court May Authorize the Sale When There is a Good Faith Purchaser 

The Trustee, after notice and hearing, may sell property of the estate.  11 U.S.C. § 363(b).  

The standards to establish are that there is a sound business purpose for the sale, that the sale is 

in the best interests of the estate, i.e., the sale is for a fair and reasonable price, that there is 

accurate and reasonable notice to creditors and that the sale is made in good faith.  In re Wilde 

Horse Enterprises, Inc., 136 B.R. 830, 841 (Bankr. C.D. Cal. 1991); In re Lionel Corp., 722 F.2d 

1063, 1069 (2d Cir. 1983).  Business justification would include the need to close a sale to one of 

very few serious bidders where an asset has been shopped and a delay could jeopardize the 

transaction.  See, e.g., In re Crowthers McCall Pattner, Inc., 114 B.R. 877, 885 (Bankr. S.D.N.Y. 

1990) (extreme difficulty finding a buyer justified merger when buyer found).   The Trustee’s 

proposed sale of Property meets the foregoing criteria. 

1. Sound Business Purpose 

The Ninth Circuit has adopted a flexible, case-by-case test to determine whether the 

business purpose for a proposed sale justifies disposition of property of the estate under Section 

363(b).  In re Walter, 83 B.R. 14 (B.A.P. 9th Cir. 1988).  In Walter, the Ninth Circuit, adopting 

the reasoning of the Fifth Circuit in In re Continental Air Lines, Inc., 780 F.2d 1223 (5th Cir. 

1986), and the Second Circuit in In re Lionel Corp., 722 F.2d 1063 (2d Cir. 1983), set forth the 

following standard to be applied under Bankruptcy Code Section 363(b): 
 

Whether the proffered business justification is sufficient depends on the case.  As 
the Second Circuit held in Lionel, the bankruptcy judge should consider all salient 
factors pertaining to the proceeding and, accordingly, act to further the diverse 
interests of the debtor, creditors and equity holders, alike.  He might, for example, 
look to such relevant factors as the proportionate value of the assets to the estate 
as a whole, the amount of lapsed time since the filing, the likelihood that a plan of 
reorganization will be proposed and confirmed in the near future, the effect of the 
proposed disposition on future plans of reorganization, the proceeds to be 
obtained from the disposition vis-a-vis any appraisals of the property, which of 
the alternatives of use, sale or lease the proposal envisions and, most importantly 
perhaps, whether the asset is increasingly or decreasing in value.  This list is not 
intended to be exclusive, but merely to provide guidance to the bankruptcy judge. 

 
Walter, 83 B.R. at 19-20 (quoting Continental, 780 F.2d at 1226). 
 
/// 
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Here, the facts surrounding the sale of the Property support the Trustee’s business 

decision that the proposed sale is in the best interests of the Estate and its creditors.  Through the 

sale, the Trustee expects to generate net proceeds of approximately $45,368.45 as follows 

(amounts are estimated): 

Sale Price $455,000.00

Less real estate commission and costs of sale (8%) ($36,400.00)

Less estimated real property taxes (estimated) ($1,804.05)

Less estimated amounts due Bank of America, N.A. on the 
1st Deed of Trust (as of July 25, 2013)

($223,417.79)

Less estimated amounts due Bank of America, N.A. on the 
2nd Deed of Trust (as of July 18, 2013)

($148,009.71)

Estimated Net Sale Proceeds for the benefit of the Estate $45,368.45

The estimated net proceeds will benefit the Estate by providing funds for distribution to 

unsecured creditors.  If the Sale Motion is not approved, then there will be a substantial loss to 

the Estate.  In such event, the Estate will not receive any benefit from the Property. 

Furthermore, the Trustee believes that the proposed sale, subject to overbids, will be at 

fair market value because it is the best offer the Estate has received thus far for the Property.  

Given that the sale is subject to overbids, it is anticipated that the Trustee will receive the best 

and highest value for the Property and therefore the proposed sale price of the Property is fair 

and reasonable. 

Therefore, the Trustee respectfully submits that, if this Court applies the good business 

reason standard suggested by the Second Circuit in Lionel, the sale should be approved. 

2. The Sale Serves the Best Interests of the Estate and Creditors 

The Trustee believes that it would be in the best interest of the Estate and its creditors to 

sell the Property.  The benefits to the Estate, as set forth above, are tremendous due to the funds 

to be generated from the sale that are anticipated to pay a significant portion of unsecured claims.  

If the Sale Motion is not approved, the Estate will not receive the sale proceeds and will likely 

lose the Buyer.  The Trustee does not want to lose this beneficial business opportunity.  Thus, the 

Trustee has made a business decision that it is in the best interest of the creditors of the Estate 

that this Sale Motion be approved. 
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3. Accurate and Reasonable Notice 

It is expected that notice of this Sale Motion will satisfy the requirements for accurate 

and reasonable notice. 

The notice requirements for sales are set forth in Federal Rules of Bankruptcy Procedure 

(“FRBP”) 6004 and 2002.  The notice must include the time and place of any public sale, the 

terms and conditions of any private sale, the time fixed for filing on objections and a general 

description of the property.  Fed. R. Bankr. P. 2002(c)(1). 

In compliance with FRBP 2002 and Bankruptcy Code Section 102(1), the Trustee shall 

provide notice of the proposed sale of the Property and the Bidding Procedures to creditors and 

parties in interest.  The Notice of Sale Motion will include a summary of the terms and 

conditions of the proposed sale, the time fixed for filing objections, and a general description of 

the Property, including the Bidding Procedures.  The Trustee submits that the notice 

requirements will have been satisfied, thereby allowing creditors and parties in interest an 

opportunity to object to the sale.  Hence, no further notice should be necessary. 

4. The Sale is Made in Good Faith 

The proposed sale has been brought in good faith and has been negotiated on an “arms 

length” basis.  The court, in Wilde Horse Enterprises, set forth the factors in considering whether 

a transaction is in good faith.  The  court stated: 
 

“Good faith” encompasses fair value, and further speaks to the integrity of the 
transaction.  Typical ‘bad faith’ or misconduct, would include collusion between 
the seller and buyer, or any attempt to take unfair advantage of other potential 
purchasers. . . . And, with respect to making such determinations, the court and 
creditors must be provided with sufficient information to allow them to take a 
position on the proposed sale. 

Id. at 842 (citations omitted). 

In the present case, the negotiation of the proposed sale was an arms-length transaction.  

The negotiations with the Buyer resulted in a sale price for the Property that will have substantial 

benefit to the Estate.  As set forth in the Notice of the Sale Motion, the creditors will have been 

provided with sufficient notice of the sale.  Accordingly, the sale is in good faith and should be 

approved.  The Trustee shall request such a finding pursuant to Bankruptcy Code Section 363(m) 

at the hearing on this Sale Motion. 
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B. The Proposed Sale Should be Allowed Free and Clear of Liens 

Bankruptcy Code Section 363(f) allows a trustee to sell property of the bankruptcy estate 

“free and clear of any interest in such property of an entity,” if any one of the following five 

conditions is met: 
 
(1) applicable non-bankruptcy law permits a sale of such property free 

and clear of such interest; 
 
(2) such entity consents; 

 
(3) such interest is a lien and the price at which such property is to be 

sold is greater than the aggregate value of all liens on such property; 
 
(4) such interest is in bona fide dispute; or 
 
(5) such entity could be compelled, in a legal or equitable proceeding, 

to accept money satisfaction of such interest. 

11 U.S.C. § 363(f). 

Section 363(f) is written in the disjunctive and thus only one of the enumerated 

conditions needs to be satisfied for Court approval to be appropriate.  Based on the Preliminary 

Title Report, other than the deeds of trust and property taxes, the Trustee is not aware of any 

liens and encumbrances impacting the Property.  Out of an abundance of caution, the Trustee 

seeks to the sell the Property free and clear of all such liens and encumbrances, with all such 

liens and encumbrances not satisfied through the sale to attach to the proceeds of the sale with 

the same priority, validity, force and effect as they existed with respect to the Property before the 

closing of the sale pending further Court order or agreement with the parties.  Accordingly, the 

Trustee seeks to sell the Property under Bankruptcy Code Section 363(f)(3). 

C. The Court has the Authority to Waive the Fourteen-Day Stay of Sale 

Federal Rule of Bankruptcy Procedure 6004(h) provides that “[a]n order authorizing the 

use, sale or lease of property other than cash collateral is stayed until the expiration of 14 days 

after entry of the order, unless the Court orders otherwise.” Fed. Rule Bankr. P. 6004(h). 

The Trustee desires to close the sale of the Property as soon as practicable after entry of 

an order approving the sale.  Accordingly, the Trustee requests that the Court, in the discretion 

provided it under Federal Rule of Bankruptcy Procedure 6004(h), waive the fourteen-day stay 

requirement.    
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D. The Court has the Authority to Approve the Bidding Procedures 

Implementation of the Bidding Procedures is an action outside of the ordinary course of 

the business.  Bankruptcy Code Section 363(b)(1) provides that a trustee “after notice and 

hearing, may use, sell or lease, other than in the ordinary course of business, property of the 

estate.” 11 U.S.C. § 363(b)(1).  Furthermore, under Bankruptcy Code Section 105(a), “[t]he 

court may issue any order, process, or judgment that is necessary or appropriate to carry out the 

provisions of this title.”  11 U.S.C. § 105(a).  Thus, pursuant to Bankruptcy Code sections 

363(b)(1) and 105(a), this Court may authorize the implementation of overbidding procedures. 

The Ninth Circuit, in a case under the Bankruptcy Act, recognized the power of a 

bankruptcy court to issue orders determining the terms and conditions for overbids with respect 

to a sale of estate assets.  In re Crown Corporation, 679 F.2d 774 (9th Cir. 1982).  The Crown 

Corporation court entered an order specifying the minimum consideration required for an 

overbid as well as the particular contractual terms required to be offered by overbidders.  Id. at 

777.  The Crown Corporation decision also approves an order requiring and setting the amount 

of potential overbidder’s deposits and authorized courts to determine the disposition of such 

deposits.  Id.  While the discussion is not extensive, the Crown Corporation decision recognizes 

the authority of bankruptcy courts to order the implementation of bidding procedures such as 

those proposed in the present case. 

1. The Overbid Procedures are Untainted by Self-Dealing 

The Bidding Procedures have been proposed in good faith and have been negotiated on 

an “arms length” basis.  Therefore, there is no prospective taint in dealings between Trustee and 

any potential bidders.  

2. The Overbid Procedures Encourage Bidding and are Fair in Amount 

The Bidding Procedures are designed to encourage, not hamper bidding and are 

reasonable under the circumstances.  The Bidding Procedures are intended to provide potential 

overbidders with adequate information to make an informed decision as to the amount of their 

bid and the validity of their bid. 

/// 
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3. The Overbid Procedures are Fair, Reasonable and Serve the Best Interests of the 

Estate 

The proposed Bidding Procedures serve the Estate in several ways.  First, the Bidding 

Procedures themselves are fair, reasonable and productive; they will permit the Trustee to 

conduct an orderly sale and obtain the best possible price on the best possible terms for the 

Property.  

The Bidding Procedures will ensure that all bids will be comparable.  The Trustee will 

determine which bid is the highest and best for the Estate.  The comparability requirement of the 

Bidding Procedures will make it possible to accomplish this task. 

The Bidding Procedures will help the Trustee to obtain the highest and best possible price 

for the Property. The Bidding Procedures institute minimum overbid increments which the 

Trustee believes are reasonable.  Thus, the Trustee will be able to obtain substantial benefit for 

this Estate from the sale of the Property from competing bids.  

The Bidding Procedures require that potential bidders demonstrate their capacity to 

complete the transaction.  It would be a serious loss to the Estate if it surrendered its opportunity 

to sell the Property to one buyer in favor of a competing bidder only to discover the successful 

bidder incapable of consummating the transaction.  Thus, requiring bidders to qualify as 

qualified bidders will protect the Estate from such a loss.   

The most important benefit of the Bidding Procedures to the Estate is that their 

implementation will enable the consummation of the proposed sale.  The proposed sale will be 

the best way to obtain the maximum and most expedient recovery for creditors of this Estate.  

Implementation of the Bidding Procedures is an essential component of consummating the sale 

of the Property and maximizing the value of the Property for the Estate and creditors.  

The Bidding Procedures proposed by the Trustee are fair and provide for a “level playing 

field” for all prospective bidders with respect to the Property.  The proposed Bidding Procedures 

establish a reasonable but expeditious timeline for allowing the Trustee to give notice of the 

proposed sale and qualified bidders to conduct reasonable due diligence and submit competing 

offers for the Property, thereby potentially generating additional value for the Property.  
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Furthermore, the notice that the Trustee proposes to provide to creditors and parties in interest in 

connection with the Bidding Procedures and Sale Motion is designed to attract the most interest 

in the acquisition of the Property and is sufficient under the circumstances of this case.  Thus, 

approval of the Bidding Procedures will serve the best interests of the Estate and its creditors. 

E. Request for Payment of Real Estate Commission 

Bankruptcy Code Section 327 allows, with court approval, for the trustee to employ 

professional persons, “that do not hold or represent an interest adverse to the estate, and that are 

disinterested persons.”  11 U.S.C. § 327(a).  By an Order entered on April 23, 2013, the Trustee 

was authorized to employ the Broker to assist the Trustee in the marketing and sale of the 

Property.   

Bankruptcy Code Section 328 allows employment of a professional person under section 

327 “on any reasonable terms and conditions of employment, including on a retainer, on an 

hourly basis, on a fixed or percentage fee basis, or on  a contingent fee basis.”  11 U.S.C. § 

328(a) (emphasis added).  Through this Sale Motion, as provided in the Agreement, the Trustee 

seeks authorization to pay a real estate broker commission in the amount of six percent (6%) of 

the purchase price.  Through escrow on the sale of the Property, and subject to Bankruptcy Court 

approval, the Trustee shall pay a real estate broker’s commission as follows:  

 
Agent 
 

Commission

Trustee’s Broker:  Joseph M. Galosic of Capstone Realty $13,650.00 
Buyer’s Broker:  William Larsen of Grupe Real Estate $13,650.00 
Total Commission: $27,300.00 

   

IV. CONCLUSION 

WHEREFORE, based upon the foregoing, the Trustee respectfully submits that good 

cause exists for granting the Sale Motion and requests that the Court enter an order as follows: 

1. Approving the Bidding Procedures set forth above for the sale of the Property. 

2. Authorizing the Trustee to sell the Property to the Buyer (or Successful Bidder) 

pursuant to the terms and conditions as set forth in the Agreement attached as Exhibit “2” to the 

Wolfe Decl. 
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3. Authorizing the sale of the Property free and clear of liens with liens not satisfied 

through the sale to attach to the sale proceeds in the same validity and priority as prior to the 

closing of the sale. 

4. Authorizing the Trustee to sign any and all documents convenient and necessary 

in pursuit of the sale as set forth above, including but not limited to any and all conveyances 

contemplated by the Agreement attached as Exhibit “2” to the Wolfe Decl. 

5. Approving the payment of the real estate commission in the total amount not to 

exceed six percent (6%) of the purchase price. 

6. Authorizing the Trustee to pay the following from the proceeds of the sale of the 

Property through escrow: all real estate taxes owed to the Orange County Tax Collector, believed 

to be approximately $1,804.05. 

7. A determination by the Court that the Buyer is in good faith pursuant to 

Bankruptcy Code Section 363(m). 

8. Waiving the fourteen day stay of the order approving the sale of the Property 

under Federal Rules of Bankruptcy Procedure 6004(h). 

9. For such other and further relief as the Court deems just and proper under the 

circumstances of this case. 
 
 
 
 
 

Dated:  August 7, 2013 

Respectfully submitted, 
 
SHULMAN HODGES & BASTIAN LLP 
 
  /s/ Rika M. Kido                                                       
Leonard M. Shulman 
Rika M. Kido 
Attorneys for John M. Wolfe, Chapter 7 Trustee for the 
bankruptcy estate of Wayne A. Mourry 
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DECLARATION OF JOHN M. WOLFE 

 I, John M. Wolfe, declare: 

1. I am the duly appointed, qualified and acting Chapter 7 Trustee for the bankruptcy 

estate of In re Wayne A. Mourry, Case No. 8:12-bk-23063-SC (“Debtor”).  I have personal 

knowledge of the facts set forth herein, and if called and sworn as a witness, I could and would 

competently testify thereto, except where matters are stated on information and belief, in which 

case I am informed and believe that the facts so stated are true and correct. 

2. I make this Declaration in support of my Motion for Order: (1) Approving the Sale 

of Real Property of the Estate Free and Clear of Certain Liens Pursuant to Bankruptcy Code § 

353(b)(1) and (f) and Subject to Overbids, Combined With Notice of Bidding Procedures and 

Request for Approval of the Bidding Procedures Utilized; (2) Approving Payment of Real Estate 

Commission; and (3) Granting Related Relief (“Sale Motion”).  Unless otherwise noted, 

capitalized terms herein have the meaning as set forth in the Sale Motion. 

3. I have read and I am aware of the contents of the Sale Motion and the 

accompanying Memorandum of Points and Authorities.  The facts stated in the Sale Motion and 

the Memorandum of Points and Authorities are true to the best of my knowledge.   

4. The Court’s docket indicates that the Debtor filed a voluntary petition for relief 

under Chapter 7 of the Bankruptcy Code on November 13, 2012.   

5. The initial 341(a) Meeting of Creditors (“Meeting of Creditors”) was scheduled for 

December 17, 2012 at 8:00 a.m.  The Meeting of Creditors has been continued several times and 

is currently scheduled for August 8, 2013 at 8:00 a.m.   

6. One of the assets of the Estate is the real property located at 34012 Granada Drive, 

Dana Point, California (“Property”) with the legal description set forth in the Preliminary Title 

Report dated May 6, 2013 (“Preliminary Title Report”), a true and correct copy of which is 

attached hereto as Exhibit “1”.  The legal description for the Property is believed to be accurate 

but may be corrected or updated by the title company in the transfer documents as necessary to 

complete the proposed sale transaction. 

/// 
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7. In his Bankruptcy Schedule A, the Debtor listed the value of the Property at 

$366,300.00 with secured liens against the Property in the total amount of $367,000.00.   

8. Pursuant to Court order entered on April 23, 2013 (docket number 48), I was 

authorized to employ Joseph M. Galosic and Capstone Realty (collectively “Broker”), to assist me 

in the marketing and sale of the Property.   

9. My Broker reviewed the Property and believed that the Property had a higher fair 

market value than the amount listed in the Debtor’s Bankruptcy Schedule.  The Property was 

listed for sale at $550,000.00.  The Property has been listed on the MLS and advertised for sale 

for almost three (3) months (since May 2013).  I have received no other fully accepted offers on 

the Property other than offer that is the subject of this Sale Motion. 

10. The Sale Motion sets forth the proposed treatment of all the liens and 

encumbrances against the Property as detailed in Preliminary Title Report.   

11. Through my Broker, I have received an offer from Valley Property Investors, LLC 

(“Buyer”) to purchase the Property for $455,000.00.  The purchase price includes a deposit of 

$45,000.00.  Attached hereto as Exhibit “2” is a true and correct copy of the Residential Purchase 

Agreement and Joint Escrow Instructions and Counter Offers and related addendum (collectively, 

the “Agreement”).     

12.  The Buyer’s offer for the purchase of the Property for $455,000.00 is the best 

offer the Estate has received.  Through the sale, I expect to generate proceeds of $45,368.45 

which will benefit the Estate by providing funds for significant distribution to unsecured 

creditors.  Further, in the event that the purchase price is increased by a successful overbid, the 

estimated net proceeds will increase and provide greater distribution to unsecured creditors. 

13. I am seeking to sell the Estate’s interest in the Property free and clear of all liens, 

claims, and encumbrances and subject to the Bidding Procedures described in the Sale Motion. 

/// 

/// 

/// 
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EXHIBIT 1 
 

Title Report  
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EXHIBIT 2 
 

Purchase Agreement 
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