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UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 

In re: 

 
OCTAVIO ORTIZ, 
 Debtor(s).

CASE NO.: 2:13-bk-26236-TD
 

Chapter  7 

 
NOTICE OF SALE OF ESTATE PROPERTY 

 
Sale Date:  N/A Time:  N/A 
 

Location:  N/A  
 
Type of Sale: 

 
 Public  

 
 Private Last date to file objections: 2/13/14 

Description of Property to be Sold:  Real Property located at 5120 N. 68th Drive, Glendale, AZ 85303

 
Terms and Conditions of Sale:  See the attached Motion for Order: 1) Approving the Sale of Real Property of 

the Estate Free and Clear of Liens Pursuant to Bankruptcy Code §§ 363(b)(1) 
and (f); 2) Approving Payment of Real Estate Commission; and 3) Granting 
Related Relief 

 

 
Proposed Sale Price: $90,000.00 
 
Overbid Procedure (If Any):     N/A 
 
If property is to be sold free and clear of liens or other interests, list date, time and location of hearing: 

N/A 
 
Contact Person for Potential Bidders (include name, address, telephone, fax and/or e:mail address): 

Rika M. Kido, Esq.  
Shulman Hodges & Bastian LLP 
8105 Irvine Center Drive, Suite 600, Irvine, CA 92618
Telephone: (949) 340-3400; Facsimile: (949) 340-3000 

 
Dated:  January 27, 2014 
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Attorneys for Wesley H. Avery, Chapter 7 Trustee 
 
 

UNITED STATES BANKRUPTCY COURT 
 

CENTRAL DISTRICT OF CALIFORNIA, LOS ANGELES DIVISION 
 
 

In re 
 
OCTAVIO ORTIZ, 
 
                                               Debtor. 
 
 

Case No. 2:13-bk-26236-TD 
 
Chapter 7 
 
CHAPTER 7 TRUSTEE’S MOTION FOR 
ORDER: 
 

(1) APPROVING THE SALE OF REAL 
PROPERTY OF THE ESTATE FREE 
AND CLEAR OF LIENS PURSUANT 
TO BANKRUPTCY CODE §§ 
363(b)(1) AND (f); 
 

(2) APPROVING PAYMENT OF REAL 
ESTATE COMMISSION; AND 
 

(3) GRANTING RELATED RELIEF; 
 
MEMORANDUM OF POINTS AND 
AUTHORITIES AND DECLARATION OF 
WESLEY H. AVERY IN SUPPORT 
THEREOF 
 
[Real Property located at 5120 N. 68th Drive, 
Glendale, AZ 85303] 
 
[No Hearing Required Pursuant to LBR 9013-
1(o)] 
 
 
 
 
 
 
 

Case 2:13-bk-26236-TD    Doc 52    Filed 01/27/14    Entered 01/27/14 15:49:39    Desc
 Main Document      Page 2 of 43



 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

 
Z:\O-P\Ortiz, Octavio\Pld\Sale Mtn - Arizona Property.doc 
4695-000\EXP. 51 

 

2SHULMAN HODGES & 
BASTIAN LLP 

8105 Irvine Center Drive, 
Suite 600 

Irvine, CA 92618 

TABLE OF CONTENTS 

Page 
I.  INTRODUCTION ............................................................................................................... 4 

II.  RELEVANT FACTS ........................................................................................................... 4 

A.  Case Commencement ............................................................................................... 4 

B.  The Property............................................................................................................. 5 

C.  Sale of the Property Subject to Overbids ................................................................. 5 

D.  Liens and Encumbrances Against the Property and Their Proposed 
Treatment Through the Sale ..................................................................................... 6 

E.  The Purchase Offer and Summary of the Sale Terms .............................................. 6 

III.  ARGUMENT ....................................................................................................................... 8 

A.  The Court May Authorize the Sale When There is a Good Faith Purchaser ........... 8 

1.  Sound Business Purpose .............................................................................. 8 

2.  The Sale Serves the Best Interests of the Estate and Creditors .................... 9 

3.  Accurate and Reasonable Notice ................................................................. 9 

4.  The Sale is Made in Good Faith ................................................................ 10 

B.  The Proposed Sale Should be Allowed Free and Clear of Liens ........................... 11 

C.  The Court has the Authority to Waive the Fourteen-Day Stay of Sale ................. 11 

D.  Request for Payment of Real Estate Commission ................................................. 12 

IV.  CONCLUSION .................................................................................................................. 12 

DECLARATION OF WESLEY H. AVERY ................................................................................ 14 

 

Case 2:13-bk-26236-TD    Doc 52    Filed 01/27/14    Entered 01/27/14 15:49:39    Desc
 Main Document      Page 3 of 43



 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

 
Z:\O-P\Ortiz, Octavio\Pld\Sale Mtn - Arizona Property.doc 
4695-000\EXP. 51 

 

3SHULMAN HODGES & 
BASTIAN LLP 

8105 Irvine Center Drive, 
Suite 600 

Irvine, CA 92618 

TABLE OF AUTHORITIES 

    Page 

CASES 

In re Continental Air Lines, Inc.,  
780 F.2d 1223 (5th Cir. 1986) .................................................................................................. 8 

In re Crowthers McCall Pattner, Inc.,  
114 B.R. 877, 885 (Bankr. S.D.N.Y. 1990) .............................................................................. 8 

In re Lionel Corp.,  
722 F.2d 1063 (2d Cir. 1983)................................................................................................ 8, 9 

In re Wilde Horse Enterprises, Inc.,   
136 B.R. 830, 841 (Bankr. C.D. Cal. 1991) ........................................................................ 8, 10 

STATUTES 

Bankruptcy Code Section 363(b) .................................................................................................... 8 

Bankruptcy Code Section 363(f) ............................................................................................ 11, 12 

Bankruptcy Code Section 363(m) ................................................................................................. 10 

Federal Rule of Bankruptcy Procedure 6004(h) ........................................................................... 11 

  

 

 

 

Case 2:13-bk-26236-TD    Doc 52    Filed 01/27/14    Entered 01/27/14 15:49:39    Desc
 Main Document      Page 4 of 43



 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

 
Z:\O-P\Ortiz, Octavio\Pld\Sale Mtn - Arizona Property.doc 
4695-000\EXP. 51 

 

4SHULMAN HODGES & 
BASTIAN LLP 

8105 Irvine Center Drive, 
Suite 600 

Irvine, CA 92618 

TO THE HONORABLE THOMAS B. DONOVAN, UNITED STATES 

BANKRUPTCY JUDGE, THE OFFICE OF THE UNITED STATES TRUSTEE, THE 

DEBTOR AND ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD: 

I. INTRODUCTION 

Wesley H. Avery, Chapter 7 Trustee (“Trustee”) for the bankruptcy estate (“Estate”) of 

Octavio Ortiz (“Debtor”), brings this Motion for Order: (1) Approving the Sale of Real Property 

of the Estate Free and Clear of Certain Liens Pursuant to Bankruptcy Code §§ 363(b)(1) and (f); 

(2) Approving Payment of Real Estate Commission; and (3) Granting Related Relief (“Sale 

Motion”). 

The Trustee has received an offer from Christopher Gilbert Fong and/or Elizabeth 

Caroline Fong (“Buyer”) to purchase the real property located at 5120 N. 68th Drive, Glendale, 

AZ 85303 (“Property”) for $90,000.00.  The Property is a single family residence.  The Trustee 

has received multiple offers for the Property.  The offer by the Buyer is the best offer that the 

Estate has received for the Property, and is the result of negotiations between the Trustee and the 

Buyer for the highest and best offer.  Additionally, the Trustee sought potential overbidders for 

the sale of the Property.  Pursuant to the Sale Procedures Order (defined below), any and all 

overbids were due on or before January 21, 2014.  The Trustee did not receive any overbids and 

therefore, there are no viable alternative purchasers.  Through the sale, the Trustee is expected to 

generate proceeds of $79,296.66 for the benefit of the Estate and its creditors, which will allow 

the Trustee to pay all unsecured creditors in full.  Accordingly, the Trustee believes that good 

cause exists to grant the Sale Motion so the Trustee does not lose this favorable business 

opportunity. 

II. RELEVANT FACTS 

A. Case Commencement 

The Debtor filed a voluntary petition for relief under Chapter 7 of the Bankruptcy Code 

on June 21, 2013 (“Petition Date”).   

Wesley H. Avery is the duly appointed, qualified and acting Chapter 7 trustee for the 

Debtor’s Estate. 
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The last day to file proof of claims in this case was on November 4, 2013.  As of the 

filing of this Motion, five (5) unsecured claims have been filed in this case totaling $16,669.81. 

B. The Property 

The Debtor’s Bankruptcy Schedule A lists an interest in the Property, which is legally 

described as follows:1 
 

Lot 126, WEST CAMELBACK VILLAGE, according to the plat 
of record in the office of the County Recorder of Maricopa, 
Arizona, recorded in Book 148 of Maps, Page 25. 
 
Parcel ID No.: 144-24-130 

Pursuant to Court order entered on September 16, 2013 (Docket No. 30), the Trustee was 

authorized to employ Octavio Ordonez of Coldwell Banker as Real Estate Broker (“Broker”), to 

assist the Trustee in the marketing and sale of the Property.   

On his Amended Schedule A, the Debtor lists an ownership interest in the Property.2  The 

Debtor lists the value of the Property at $65,584.00.  The Debtor did not claim an exemption3 in 

the Property.  On his Schedule D, the Debtor did not list any liens against the Property.  

However, the Trustee is informed and believes that there are past due property taxes in the 

amount of $3,439.08.     

The Broker reviewed the Property and believed that the Property had a higher fair market 

value than the amount listed in the Debtor’s Amended Schedule A.  Accordingly, the Property 

was originally listed for sale at $90,000.00. 

C. Sale of the Property Subject to Overbids 

Although the Trustee received multiple offers, he did not receive any overbids for the 

Property.  Since the Property is located in Arizona and any potential buyers are likely to live in 

Arizona, the Trustee filed his Motion for Order Establishing Procedures for the Sale of Estate 

Property (“Sale Procedure Motion”) (Docket No. 39).  The Sale Procedure Motion sought Court 

                                                 
1 The legal description for the Property is believed to be accurate but may be corrected or updated by the title 
company in the transfer documents as necessary to complete the proposed sale transaction. 
2 On his original Schedule A, the Debtor listed an ownership interest in the real property located at 5120 N. 68th 
Drive, Glendale, CA 85303.  The Debtor amended his Schedule A on July 16, 2013 to reflect the correct state. 
3 On his Schedule C, the Debtor claimed a homestead exemption in the real property located at 5120 N. 68th Drive, 
Glendale, CA 85303 in the amount of $62,700.00 under California Code of Civil Procedure § 704.730(a)(1).   
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authorizing for specific bidding procedures and approval for the final bidding round for the 

Property, if necessary, to be scheduled via telephonic notice at Coldwell Banker, 3045 W. Agua 

Fria Frwy, Suite #102, Phoenix, Arizona 85027. 

The hearing on the Sale Procedure Motion was held on December 12, 2013.  The Court 

approved the Sale Procedure Motion and the order approving the Sale Procedure was entered on 

January 7, 2014, docket number 44 (“Sale Procedure Order”).  Pursuant to the Sale Procedure 

Order, all overbids were to be received by the Trustee and his counsel on or before 4:00 p.m. 

(PST)/5:00 p.m. (MST) on the date two (2) weeks after the entry of the Sale Procedure Order or 

January 21, 2014. 

D. Liens and Encumbrances Against the Property and Their Proposed Treatment 

Through the Sale 

The following chart sets forth the liens and encumbrances against the Property as detailed 

in the Preliminary Title Report dated July 19, 2013 (“Preliminary Title Report”), a copy of which 

is attached as Exhibit “1” to the Declaration of Wesley H. Avery (“Avery Decl.”) and the 

proposed treatment of the liens and encumbrances through the sale:  
 

Creditor Description Estimated 
Amount 
Owing 

Treatment of Lien Through the Sale 

Maricopa County 
Treasurer’s Office 

Real property taxes 
(estimated) 
 

$3,503.34 All outstanding real property taxes will 
be paid through escrow on the sale 
transaction. 

All costs of sale, including escrow fees and real estate commissions will be paid at 

closing.  In addition, all outstanding real property taxes will be paid through the sale. 

E. The Purchase Offer and Summary of the Sale Terms 

The Buyer has offered to purchase the Property for $90,000.00.  The purchase price 

includes a deposit of $1,000.00.  Attached as Exhibit “2” to the Avery Decl. is a true and correct 

copy of the Residential Resale Real Estate Purchase Contract and related addendum (collectively 

the “Agreement”).     

/// 

/// 
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A summary of the Agreement’s terms and highlights are discussed below, but the 

summary and discussion are not meant to be a complete review of every provision of the 

Agreement.  The Agreement itself is the legally binding document the Trustee seeks approval of 

and, in the event of any inconsistency between the terms, provisions or effect of the Agreement 

and the description of it in these pleadings, the Agreement alone shall govern and not these 

pleadings or the descriptions herein.   

In summary, the principal terms of the sale of the Property shall be as follows (the 

Trustee is referred to at times as the “Seller” in the following summary): 
 

Buyer: Christopher Gilbert Fong and/or Elizabeth Caroline Fong 

Purchase Price: $90,000.00, subject to the Bidding Procedures set forth below. 
 
$1,000.00 to be paid as a deposit and the remainder to be paid by cash at close of 
escrow.

Escrow Holder:  The escrow holder shall be Equity Title Agency, Inc.   

Escrow, Title and Other 
Costs: 

Escrow company fees shall be allocated equally between Seller and Buyer.  Real 
property taxes payable by the Seller shall be prorated to close of escrow based upon 
the latest tax information available. 

Disclosure or Warranty To the degree that the Agreement contains disclose or warranty provisions, then the 
undersigned is a federal 7 bankruptcy trustee and there will be no warranties or 
disclosures made concerning the Real property.

“As-Is” Sale Because the sale of the Real Property is a bankruptcy sale, any such sale shall be “as-
is” and without any warranties (whatsoever), and any transfer shall be by the 
Bankruptcy Trustee’s Deed or Quitclaim deed at the Seller’s option.

Bankruptcy Court 
Approval 

The Agreement is unenforceable and of no legal effect, unless and until approved by 
the Bankruptcy Court.  Any and all sales of the Real Property are subject to overbid 
at the time of the hearing on the Motion to Approve the sale of the Real Property.  If 
the Buyer is overbid at the auction for the Real Property in the Bankruptcy Court, the 
Buyer agrees to release the Seller from any and all obligations under this Agreement 
and Addendum other than the return of any deposits made by the Buyer.   
 
Any Bankruptcy Court Order approving the sale of the Real Property is subject to a fourteen 
(14) day waiting period after the entry of said order before any escrow for the sale of the Real 
Property may close.

Real Estate Agent 
Commission 

Through escrow on the sale of the Property, and subject to Court approval, the 
Trustee shall pay compensation for real estate agent services to the Buyer’s agent and 
the Estate’s agent.  The agents shall equally split a commission in the amount of six 
percent (6%) of the final purchase price.

Jurisdiction of the 
Bankruptcy Court 

Any and all disputes in connection with the Agreement and/or this Addendum are 
subject to the exclusive jurisdiction and venue of the United States Bankruptcy Court 
hearing in the Bankruptcy Case in Los Angeles, California. 

Sale Subject to 
Overbidding 

The sale of the Property is subject to the Bidding Procedures described in the Sale 
Procedure Motion. 
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III. ARGUMENT 

A. The Court May Authorize the Sale When There is a Good Faith Purchaser 

The Trustee may sell property of the estate.  11 U.S.C. § 363(b).  The standards to 

establish are that there is a sound business purpose for the sale, that the sale is in the best 

interests of the estate, i.e., the sale is for a fair and reasonable price, that there is accurate and 

reasonable notice to creditors and that the sale is made in good faith.  In re Wilde Horse 

Enterprises, Inc., 136 B.R. 830, 841 (Bankr. C.D. Cal. 1991); In re Lionel Corp., 722 F.2d 1063, 

1069 (2d Cir. 1983).  Business justification would include the need to close a sale to one of very 

few serious bidders where an asset has been shopped and a delay could jeopardize the 

transaction.  See, e.g., In re Crowthers McCall Pattner, Inc., 114 B.R. 877, 885 (Bankr. S.D.N.Y. 

1990) (extreme difficulty finding a buyer justified merger when buyer found).   The Trustee’s 

proposed sale of Property meets the foregoing criteria. 

1. Sound Business Purpose 

The Ninth Circuit has adopted a flexible, case-by-case test to determine whether the 

business purpose for a proposed sale justifies disposition of property of the estate under Section 

363(b).  In re Walter, 83 B.R. 14 (B.A.P. 9th Cir. 1988).  In Walter, the Ninth Circuit, adopting 

the reasoning of the Fifth Circuit in In re Continental Air Lines, Inc., 780 F.2d 1223 (5th Cir. 

1986), and the Second Circuit in In re Lionel Corp., 722 F.2d 1063 (2d Cir. 1983), set forth the 

following standard to be applied under Bankruptcy Code Section 363(b): 
 

Whether the proffered business justification is sufficient depends on the case.  As 
the Second Circuit held in Lionel, the bankruptcy judge should consider all salient 
factors pertaining to the proceeding and, accordingly, act to further the diverse 
interests of the debtor, creditors and equity holders, alike.  He might, for example, 
look to such relevant factors as the proportionate value of the assets to the estate 
as a whole, the amount of lapsed time since the filing, the likelihood that a plan of 
reorganization will be proposed and confirmed in the near future, the effect of the 
proposed disposition on future plans of reorganization, the proceeds to be 
obtained from the disposition vis-a-vis any appraisals of the property, which of 
the alternatives of use, sale or lease the proposal envisions and, most importantly 
perhaps, whether the asset is increasingly or decreasing in value.  This list is not 
intended to be exclusive, but merely to provide guidance to the bankruptcy judge. 

 
Walter, 83 B.R. at 19-20 (quoting Continental, 780 F.2d at 1226). 
 
/// 
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Here, the facts surrounding the sale of the Property support the Trustee’s business 

decision that the proposed sale is in the best interests of the Estate and its creditors.  Through the 

sale, the Trustee expects to generate net proceeds of approximately $79,296.66 as follows 

(amounts are estimated): 

Sale Price $90,000.00

Less real estate commission & costs of sale (8% of sales price) ($7,200.00)

Less past due property taxes ($3,503.34)

Estimated Net Sale Proceeds for the benefit of the Estate $79,296.66

The estimated net proceeds will benefit the Estate by providing funds for distribution to 

unsecured creditors.  If the Sale Motion is not approved, then there will be a substantial loss to 

the Estate.  In such event, the Estate will not receive any benefit from the Property. 

Furthermore, the Trustee believes that the proposed sale will be at fair market value 

because it is the best offer the Estate has received thus far for the Property, and there are no 

interested overbidders and thus no viable alternative purchaser.  Accordingly, the Trustee 

respectfully submits that, if this Court applies the good business reason standard suggested by 

the Second Circuit in Lionel, the sale should be approved. 

2. The Sale Serves the Best Interests of the Estate and Creditors 

The Trustee believes that it would be in the best interest of the Estate and its creditors to 

sell the Property.  The benefits to the Estate, as set forth above, are tremendous due to the funds 

to be generated from the sale that will be used to pay all unsecured claims in full.  If the Sale 

Motion is not approved, the Estate will not receive the sale proceeds and will likely lose the 

Buyer.  The Trustee does not want to lose this beneficial business opportunity.  Thus, the Trustee 

has made a business decision that it is in the best interest of the creditors of the Estate that this 

Sale Motion be approved. 

3. Accurate and Reasonable Notice 

It is expected that notice of this Sale Motion will satisfy the requirements for accurate 

and reasonable notice. 

/// 
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The notice requirements for sales are set forth in Federal Rules of Bankruptcy Procedure 

(“FRBP”) 6004 and 2002.  The notice must include the time and place of any public sale and/or 

the terms and conditions of any private sale, the time fixed for filing on objections and a general 

description of the property.  Fed. R. Bankr. P. 2002(c)(1).   

In compliance with FRBP 2002 and Bankruptcy Code Section 102(1), the Trustee shall 

provide notice of the proposed sale of the Property to creditors and parties in interest.  The 

Notice of Sale Motion will include a summary of the terms and conditions of the proposed 

private sale, the time fixed for filing objections, and a general description of the Property.  The 

Trustee submits that the notice requirements will have been satisfied, thereby allowing creditors 

and parties in interest an opportunity to object to the sale.  Hence, no further notice should be 

necessary. 

4. The Sale is Made in Good Faith 

The proposed sale has been brought in good faith and has been negotiated on an “arm’s 

length” basis.  The court, in Wilde Horse Enterprises, set forth the factors in considering whether 

a transaction is in good faith.  The  court stated: 
 

“Good faith” encompasses fair value, and further speaks to the integrity of the 
transaction.  Typical ‘bad faith’ or misconduct, would include collusion between 
the seller and buyer, or any attempt to take unfair advantage of other potential 
purchasers. . . . And, with respect to making such determinations, the court and 
creditors must be provided with sufficient information to allow them to take a 
position on the proposed sale. 

Id. at 842 (citations omitted). 

In the present case, the negotiation of the proposed sale was an arms-length transaction.  

The sale price for the Property is the highest and best, which will have substantially benefit to the 

Estate, allowing the Trustee to fully fund the Estate.  As set forth in the Notice of the Sale 

Motion, the creditors will have been provided with sufficient notice of the sale.  Additionally, the 

Buyer has filed declarations in support of the Sale Motion confirming their status as good faith 

buyers pursuant to Section 363(m) of the Bankruptcy Code.  Therefore, the sale is in good faith 

and should be approved.  Accordingly, the Trustee requests such a finding pursuant to 

Bankruptcy Code Section 363(m). 
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B. The Proposed Sale Should be Allowed Free and Clear of Liens 

Bankruptcy Code Section 363(f) allows a trustee to sell property of the bankruptcy estate 

“free and clear of any interest in such property of an entity,” if any one of the following five 

conditions is met: 
 
(1) applicable non-bankruptcy law permits a sale of such property free 

and clear of such interest; 
 
(2) such entity consents; 

 
(3) such interest is a lien and the price at which such property is to be 

sold is greater than the aggregate value of all liens on such property; 
 
(4) such interest is in bona fide dispute; or 
 
(5) such entity could be compelled, in a legal or equitable proceeding, 

to accept money satisfaction of such interest. 

11 U.S.C. § 363(f). 

Section 363(f) is written in the disjunctive and thus only one of the enumerated 

conditions needs to be satisfied for Court approval to be appropriate.  Based on the Preliminary 

Title Report, other than the past due property taxes, the Trustee is not aware of any liens and 

encumbrances impacting the Property.  Out of an abundance of caution, the Trustee seeks to the 

sell the Property free and clear of all such liens and encumbrances, with all such liens and 

encumbrances not satisfied through the sale to attach to the proceeds of the sale with the same 

priority, validity, force and effect as they existed with respect to the Property before the closing 

of the sale pending further Court order or agreement with the parties.  Accordingly, the Trustee 

seeks to sell the Property under Bankruptcy Code Section 363(f)(3). 

C. The Court has the Authority to Waive the Fourteen-Day Stay of Sale 

Federal Rule of Bankruptcy Procedure 6004(h) provides that “[a]n order authorizing the 

use, sale or lease of property other than cash collateral is stayed until the expiration of 14 days 

after entry of the order, unless the Court orders otherwise.” Fed. Rule Bankr. P. 6004(h). 

The Trustee desires to close the sale of the Property as soon as practicable after entry of 

an order approving the sale.  Accordingly, the Trustee requests that the Court, in the discretion 

provided it under Federal Rule of Bankruptcy Procedure 6004(h), waive the fourteen-day stay 

requirement. 
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D. Request for Payment of Real Estate Commission 

Bankruptcy Code Section 327 allows, with court approval, for the trustee to employ 

professional persons, “that do not hold or represent an interest adverse to the estate, and that are 

disinterested persons.”  11 U.S.C. § 327(a).  By an Order entered on September 16, 2013, the 

Trustee was authorized to employ the Broker to assist the Trustee in the marketing and sale of 

the Property.   

Bankruptcy Code Section 328 allows employment of a professional person under section 

327 “on any reasonable terms and conditions of employment, including on a retainer, on an 

hourly basis, on a fixed or percentage fee basis, or on  a contingent fee basis.”  11 U.S.C. § 

328(a) (emphasis added).  Through this Sale Motion, as provided in the Agreement, the Trustee 

seeks authorization to pay a real estate broker commission in the amount of ten percent (10%) of 

the purchase price.  Through escrow on the sale of the Property, and subject to Bankruptcy Court 

approval, the Trustee shall pay a real estate broker’s commission as follows:  

 
Agent 
 

Commission

Trustee’s Broker: Octavio Ordonez of Coldwell Banker $2,700.00 
Buyer’s Broker:   $2,700.00 
Total Commission: $5,400.00 

IV. CONCLUSION 

WHEREFORE, based upon the foregoing, the Trustee respectfully submits that good 

cause exists for granting the Sale Motion and requests that the Court enter an order as follows: 

1. Authorizing the Trustee to sell the Property to the Buyer pursuant to the terms and 

conditions as set forth in the Agreement attached as Exhibit “2” to the Avery Decl. 

2. Authorizing the sale of the Property free and clear of liens with liens not satisfied 

through the sale to attach to the sale proceeds in the same validity and priority as prior to the 

closing of the sale. 

3. Authorizing the Trustee to sign any and all documents convenient and necessary 

in pursuit of the sale as set forth above, including but not limited to any and all conveyances 

contemplated by the Agreement attached as Exhibit “2” to the Avery Decl. 
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4. Approving the payment of the real estate commission in the total amount not to 

exceed six percent (6%) of the purchase price. 

5. Authorizing the Trustee to pay the following from the proceeds of the sale of the 

Property through escrow: all real estate taxes owed to the Maricopa County Tax Collector, 

believed to be approximately $3,503.34. 

6. A determination by the Court that the Buyer is in good faith pursuant to 

Bankruptcy Code Section 363(m). 

7. Waiving the fourteen day stay of the order approving the sale of the Property 

under Federal Rules of Bankruptcy Procedure 6004(h). 

8. For such other and further relief as the Court deems just and proper under the 

circumstances of this case. 
 
 
 
 
 

Dated:  January 27, 2014 

 
Respectfully submitted, 
 
SHULMAN HODGES & BASTIAN LLP 
 
  /s/ Rika M. Kido                                                       
Leonard M. Shulman 
Lynda T. Bui 
Rika M. Kido 
Attorneys for Wesley H. Avery, Chapter 7 Trustee  
for the bankruptcy estate of Octavio Ortiz 
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DECLARATION OF WESLEY H. AVERY 

 I, Wesley H. Avery, declare: 

1. I am the duly appointed, qualified and acting Chapter 7 trustee for the bankruptcy 

estate (“Estate”) of Octavio Ortiz (“Debtor”).  I have personal knowledge of the facts set forth 

herein, and if called and sworn as a witness, I could and would competently testify thereto, 

except where matters are stated on information and belief, in which case I am informed and 

believe that the facts so stated are true and correct. 

2. I make this Declaration in support of my Motion for Order: (1) Approving the 

Sale of Real property of the Estate Free and Clear of Certain Liens Pursuant to Bankruptcy Code 

§ 353(b)(1) and (f); (2) Approving Payment of Real Estate Commission; and (3) Granting 

Related Relief (“Sale Motion”).  All capitalized terms not otherwise defined herein shall have the 

meaning set forth in the Sale Motion.  

3. I have read and I am aware of the contents of the Sale Motion and the 

accompanying Memorandum of Points and Authorities.  The facts stated in the Sale Motion and 

the Memorandum of Points and Authorities are true to the best of my knowledge. 

4. The Court’s docket indicates that the Debtor filed a voluntary petition for relief 

under Chapter 7 of the Bankruptcy Code on June 21, 2013 (“Petition Date”).   

5. The last day to file proof of claims in this case was on November 4, 2013.  As of 

the filing of this Motion, five (5) unsecured claims have been filed in this case totaling 

$16,669.81. 

6. One of the assets of the Estate is the real property located at 5120 N. 68th Drive, 

Glendale, AZ 85303 (“Property”) with the legal description set forth in the Preliminary Title 

Report dated July 19, 2103 (“Preliminary Title Report”), a true and correct copy of which is 

attached hereto as Exhibit “1”.  The legal description for the Property is believed to be accurate 

but may be corrected or updated by the title company in the transfer documents as necessary to 

complete the proposed sale transaction. 

/// 

/// 
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7. On his Amended Schedule A, the Debtor lists an ownership interest in the 

Property.4  The Debtor lists the value of the Property at $65,584.00.  The Debtor did not claim an 

exemption5 in the Property.  On his Schedule D, the Debtor did not list any liens against the 

Property.   

8. Pursuant to Court order entered on September 16, 2013 (Docket No. 30), I was 

authorized to employ Octavio Ordonez of Coldwell Banker as Real Estate Broker (“Broker”), to 

assist the Trustee in the marketing and sale of the Property.   

9. My Broker reviewed the Property and believed that the Property had a higher fair 

market value than the amount listed in the Debtor’s Amended Schedule A.  Accordingly, the 

Property was originally listed for sale at $90,000.00. 

10. The Sale Motion sets forth the proposed treatment of all the liens and 

encumbrances against the Property as detailed in the Preliminary Title Report.   

11. Through my Broker, I have received an offer from the Buyer to purchase the 

Property for $90,000.00.  The purchase price includes a deposit of $1,000.00.  Attached hereto as 

Exhibit “2” is a true and correct copy of the Residential Resale Real Estate Purchase Contract 

and related addendum (collectively, the “Agreement”). 

12. The Buyer’s offer for the Property for $90,000.00 is the highest and best offer the 

Estate has received.  Through the sale, I expect to generate proceeds of $79,296.66 which will 

benefit the Estate by allowing for payment of all unsecured creditor claims. 

13. I have received multiple offers for the Property.  The offer by the Buyer is the 

best offer that the Estate has received for the property, and is the result of negotiations between 

the Buyer and me for the highest and best offer.  Additionally, I sought potential overbidders for 

the sale of the Property.  Pursuant to the Sale Procedures Order, any and all overbids were due on 

or before January 21, 2014.  I did not receive any overbids and therefore, there are no viable 

                                                 
4 On his original Schedule A, the Debtor listed an ownership interest in the real property located at 5120 N. 68th 
Drive, Glendale, CA 85303.  The Debtor amended his Schedule A on July 16, 2013 to reflect the correct state. 
5 On his Schedule C, the Debtor claimed a homestead exemption in the real property located at 5120 N. 68th Drive, 
Glendale, CA 85303 in the amount of $62,700.00 under California Code of Civil Procedure § 704.730(a)(1).   
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INFORMATION

The Title Insurance Commitment is a legal contract between you and the company. It is issued to show the basis on which we 
will issue a Title Insurance Policy to you. The policy will insure you against certain risks to the land title, subject to the 
limitations shown in the Policy.

The Company will give you a sample of the Policy form, if you ask.

The Commitment is based on the land title as of the Commitment Date. Any changes in the land title or the transaction may 
affect the Commitment and the Policy.

The Commitment is subject to its Requirements, Exceptions and Conditions.

THIS INFORMATION IS NOT PART OF THE TITLE INSURANCE COMMITMENT.

COMMITMENT FOR TITLE INSURANCE
ISSUED BY

Equity Title Agency, Inc. 
as agent for First American Title Insurance Company

TABLE OF CONTENTS

Agreement To Issue Policy.................................................................................................................on the following page

Commitment Date.................................................................................................................................Schedule A (Page 1)

Policies To Be Issued, Amounts and Proposed Insured .......................................................................Schedule A (Page 1)

Interest in the Land .............................................................................................................................on the following page

Description of the Land ......................................................................................................................on the following page

Exceptions – Part One............................................................................................................................Schedule B (Inside)

Exceptions – Part Two ...........................................................................................................................Schedule B (Inside)

Requirements (Standard) ............................................................................................................................on the third page

Requirements (Continued) .................................................................................................................Requirements (Inside)

Conditions ...................................................................................................................................................on the third page

YOU SHOULD READ THE COMMITMENT VERY CAREFULLY

EXHIBIT "1"
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AGREEMENT TO ISSUE POLICY

We agree to issue a policy to you according to the terms of this Commitment. When we show the policy amount and your 
name as the proposed insured in Schedule A, this Commitment becomes effective as of the date shown in Schedule A.

If the Requirements shown in this Commitment have not been met within six months after the Commitment Date, our 
obligation under this Commitment will end. Also, our obligation under this Commitment will end when Policy is issued and 
then our obligation to you will be under the Policy.

Our obligation under the Commitment is limited by the following:

The Provisions in Schedule A
The Requirements
The Exceptions in Schedule B – Parts 1 and 2 
The Conditions

This Commitment is not valid without SCHEDULE A and Parts 1 and 2 of SCHEDULE B.

SCHEDULE B – EXCEPTIONS

Part One of Schedule B will be eliminated from any A.L.T.A. Extended Coverage Policy, A.L.T.A. Plain Language Policy, 
A.L.T.A. Homeowner’s Policy, A.L.T.A. Expanded Coverage Residential Loan Policy and any short form versions thereof. 
However, the same or similar exception may be made in Schedule B of those policies in conformity with Schedule B, Part 
Two of this Commitment.

Part One: (For use with 2006 ALTA policies)

1. Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or 
assessments on real property or by the Public Records; (b) proceedings by a public agency which may result in taxes 
or assessments, or notices of such proceedings, whether or not shown by the records of such agency or by the public 
records.

2. Any facts, rights, interests or claims which are not shown by the Pubic Records but which could be ascertained by 
an inspection of the Land or by making inquiry of persons in possession of the Land.

3. Easements, liens or encumbrances, or claims thereof, which are not shown by the Public Records.

4. Any encroachment, encumbrance, violation, variation, or adverse circumstances affecting the Title that would be 
disclosed by an accurate and complete land survey of the Land and not shown by the Public Records.

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; 
(c) water rights, claims or title to water; whether or not the matters excepted under (a), (b), or (c) are shown by the 
Public Records.

Part One:  (for use with 1992 and prior ALTA policies)

1. Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or 
assessments on real property or by the public records.

Proceedings by a public agency which may result in taxes or assessments, or notices of such proceedings, whether or 
not shown by the records of such agency or by the public records.

2. Any facts, rights, interest or claims which are not shown by the public records but which could be ascertained by an 
inspection of the land or by making inquiry of persons in possession thereof.

3. Easements, liens or encumbrances, or claims thereof, which are not shown by the public records.

4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct 
survey would disclose, and which are not shown by the public records.

EXHIBIT "1"
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5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; 
(c) water rights, claims or title to water; whether or not the aforementioned matters excepted are shown by the public 
records.

6. Any lien, or right to a lien, for services, labor or material heretofore or hereafter furnished, imposed by law and not 
shown by the public records.

REQUIREMENTS
(Standard)

The following requirements must be met:

(a) Pay the agreed amounts for the interest in the land and/or the mortgage to be insured.

(b) Pay us the premiums, fees and charges for the policy.

(c) Documents satisfactory to us creating the interest in the land and/or the mortgage to be insured must be signed, 
delivered and recorded.

(d) You must tell us in writing the name of anyone not referred to in this commitment who will get interest in the land 
or who will make a loan on the land. We may then make additional requirements or exceptions.

(Continued on Requirements Page)

CONDITIONS

1. DEFINITIONS

(a) “Mortgage” means mortgage, deed of trust or other security instrument.

(b) “Public Records” means title records that give constructive notice of matters affecting the title according to 
the state law where the land is located.

2. LATER DEFECTS

The Exceptions in Schedule B may be amended to show any defects, liens or encumbrances that appear for the first 
time in the public records or are created or attached between the Commitment date and the date on which all of the 
Requirements are met. We shall have no liability to you because of this amendment.

3. EXISTING DEFECTS

If any defects, liens or encumbrances existing at Commitment Date are not shown in Schedule B, we may amend 
Schedule B to show them. If we do amend Schedule B to show these defects, liens or encumbrances, we shall be 
liable to you according to Paragraph 4 below unless you knew of this information and did not tell us about it in 
writing.

4. LIMITATION OF OUR LIABILITY

Our only obligation is to issue to you the Policy referred to in this Commitment, when you have met its 
Requirements. If we have any liability to you for any loss you incur because of an error in this Commitment, or 
liability will be limited to your actual loss caused by your relying on this commitment when you acted in good faith 
to:

Comply with the Requirements

Or

Eliminate with our written consent any exceptions shown in Schedule B

EXHIBIT "1"
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We shall not be liable for more than the Amount shown in Schedule A of this Commitment and our liability is 
subject to the terms of the Policy form to be issued to you.

5. CLAIMS MUST BE BASED ON THIS COMMITMENT

Any claims, whether or not based on negligence, which you may have against us concerning the title to the land 
must be based on this Commitment and is subject to its terms.

NOTE:  The policy to be issued may contain an arbitration clause. When the Amount of Insurance is less than the certain 
dollar amount set forth in any applicable arbitration clause, all arbitrable matters shall be arbitrated at the option of either the 
Company or the Insured as the exclusive remedy of the parties. If you desire to review the terms of the policy, including any 
arbitration clause that may be included, contact the office that issued this Commitment or Report to obtain a sample of the 
policy jacket for the policy that is to be issued in connection with your transaction.

EXHIBIT "1"
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COMMITMENT FOR TITLE INSURANCE

Agent for:  First American Title Insurance Company 
SCHEDULE A

Effective Date:  Escrow/Title No.: 01616146/TV1

Escrow Officer: Tamie Vargo

Reference No.:

July 19, 2013 at 7:59 A.M. 

Title Officer: Kenneth Smith

1. Policy or Policies To Be Issued:
A.  None Amount :  $ 0.00 

Premium:  $     
Code:      

Name of Insured:

PRESALE

B.  None Amount :  $ 0.00 
Premium:  $     
Code:      

Name of Insured:

C.  None Amount :  $ 0.00 
Premium:  $     
Code:      

Name of Insured:
     

2. The Estate or Interest in the land is  A Fee.

3. Title to said estate or Interest in said land is at the effective date hereof vested in:

OCTAVIO ORTIZ, an unmarried man

4. The land referred to in Policy is described as follows:

SEE EXHIBIT “A”
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Escrow/Title No.:  01616146/TV1

Page 2

EXHIBIT “A”

LEGAL DESCRIPTION

Lot 126, WEST CAMELBACK VILLAGE, according to the plat of record in the office of the 
County Recorder of Maricopa County, Arizona, recorded in Book 148 of Maps, Page 25.

Parcel ID No.: 144-24-130 

EXHIBIT "1"

Case 2:13-bk-26236-TD    Doc 52    Filed 01/27/14    Entered 01/27/14 15:49:39    Desc
 Main Document      Page 25 of 43



Escrow/Title No.:  01616146/TV1

SCHEDULE B - SECTION 1
SPECIAL REQUIREMENTS:

Page 3

NOTE:   NO EXISTING DEED OF TRUST APPEARS OF RECORD.  If this information is not correct please 
notify Equity Title Agency as soon as possible, and provide information regarding the existing loan.

1. PAY 2009 and 2011 taxes by Redemption from Certificate of Purchase No. 09009855.

2. PAY 2010 taxes by Redemption from Certificate of Purchase No. 10008629.

3. RECORD Deed from OCTAVIO ORTIZ, an unmarried man to BUYERS.

NOTE:  ARS 11:1133 may require the completion and filing of an Affidavit of Value.

PROPER showing as to the marital status of BUYERS prior to the close of Escrow. The right is reserved to make 
additional Exceptions and/or Requirements upon being furnished same.

TAX NOTE:

Year: 2012
Parcel No.: 144-24-130 
Total Tax: $495.42 (paid)

NOTE:  24 Month Chain of Title

Title, as of the effective date of this commitment, is currently vested as shown in Schedule A, Item No. 3 per:

Special Warranty Deed, recorded October 7, 2009 in 2009-0930254.

Other record conveyances within the last 24 months:

None

The subject property’s address is purported to be:

5120 N 68TH DRIVE, GLENDALE, AZ 85303

ANY address information set forth herein has been obtained from sources such as the current record owner, The 
proposed insured named herein, recorded instruments, City Directories of Tax Records.  This Company assumes no 
liability as to the validity and/or accuracy of any such address.  This information is provided solely for the 
convenience of, and at the request of the proposed insured named herein.

Note:  The ALTA Homeowner’s Policy of Title Insurance (02-03-10) contains specific deductible amounts and specific 
liability maximums for Covered Risk numbers 16, 18, 19 and 21 of said policy.  Please consult with your escrow or 
title officer if you have any questions regarding these provisions.

Note:  The names of the proposed buyer(s) in this transaction has (have) not been searched in the public records. This 
report/commitment does not address matters, such as proceedings, liens, or decrees, which do not specifically describe 
said land, but may affect the title or impose liens or encumbrances against said land. Any loan policy issued pursuant 
to the terms hereof, that insures the lien of a mortgage securing a purchase money obligation on residential real 
property, will insure that such matters, if any, are subordinate to the lien of said insured mortgage.

Note :  In order to comply with Arizona House Bill 2074, effective August 22, 2002, all funds deposited into an escrow 
account must be available for withdrawal prior to disbursement.  It is the responsibility of all depositors in this 
transaction to make deposits in time and in a manner so that funds are available prior to recordation and 
disbursement.
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Escrow/Title No.:  01616146/TV1

SCHEDULE B - SECTION 1
SPECIAL REQUIREMENTS

(Continued)

Most forms of deposits require a “hold period” prior to funds being available.  All parties are advised that this 
transaction will not record nor funds be disbursed until sufficient funds are available for withdrawal in the escrow 
bank account.  For further information refer to “ UNDERSTANDING ARIZONA’S GOOD FUNDS 
REQUIREMENTS” handout available from your escrow officer.

NOTE:  In connection with Arizona Revised Statutes 11-480, as of January 1, 1991, the County Recorder may not 
accept documents for recording that do not apply with the following:

(a)  Print must be ten-point type or larger.

(b)  Margins of at least one-half inch along the left and right sides, one-half inch across the bottom and at least two 
inches on top for recording and return address information.

(c)  Each instrument shall be no larger that 8 ½ inches in width and 14 inches in length.

Privacy Notice (15 U.S.C. 6801 and 16 CFR Part 313):

We collect nonpublic personal information about you from information you provide on forms and documents and 
from other people such as your lender, real estate agent, attorney, escrow, etc. We do not disclose any nonpublic 
personal information about our customers or former customers to anyone, except as permitted by law. We restrict 
access to nonpublic personal information about you to those employees who need to know that information in order to 
provide products or services to you. We maintain physical, electronic and procedural safeguards that comply with 
federal regulations to guard your nonpublic personal information. Escrow Agent hereby adopts the Policy Statement 
as set forth by  First American Title Insurance Company.
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Page 5

Schedule B of the policy or policies to be issued will contain exceptions to the following matters unless the 
same are disposed of to the satisfaction of the Company.

1. WATER RIGHTS, claims or title to water, and agreements, covenants, conditions or rights incident thereto, 
whether or not shown by the public records.
This exception is not limited by reason of the disclosure of any matter relating to Water Rights as may be 
set forth elsewhere in Schedule B.

2. Reservations or exceptions in Patents or in Acts authorizing the issuance thereof.

3. LIABILITIES AND OBLIGATIONS imposed upon said land by reason of its inclusion within the 
following named District:

West Maricopa Education Center

4. TAXES AND ASSESSMENTS collectible by the County Treasurer, a lien not yet due and payable for the 
following year:

2013

5. Easement, restrictions, reservations, conditions and set-back lines as set forth on the plat recorded in Book 
148 of Maps, Page 25, but deleting any covenant, condition or restriction indicating a preference, limitation 
or discrimination based on race, color, religion, sex, handicap, familial status, or national origin to the 
extent such covenants, conditions or restrictions violated 42 USC 3604 (c).

6. All matters as set forth in the Covenants, Conditions and Restrictions in instrument recorded in Docket 
9365, Page 24, but deleting any covenant, condition or restrictions indicating a preference, limitation or 
discrimination based on race, color, religion, sex, handicap, familial status, or national origin to the extent 
such covenants, conditions or restrictions violate 42 USC 3604©.

NOTE FOR OWNERS POLICY ONLY:

The Policy of Title Insurance issued in connection herewith does not insure against various matters 
including those suffered' assumed, created or agreed to by the Purchaser. Therefore, no search has been 
conducted of items which might attach as a lien on the property by reason of the Purchaser having acquired 
title.

END OF SCHEDULE B

By: 
Authorized Signatory
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We Are Committed to Safeguarding Customer Information

In order to better serve your needs now and in the future, we may ask you to provide us with certain information. We 
understand that you may be concerned about what we will do with such information – particularly any personal or financial 
information. We agree that you have a right to know how we will utilize the personal information you provide to us. 
Therefore, together with our parent company, The First American Corporation, we have adopted this Privacy Policy to 
govern the use and handling of your personal information.

Applicability

This Privacy Policy governs our use of the information which you provide to us. It does not govern the manner in which we 
may use information we have obtained from any other source, such as information obtained from a public record or from 
another person or entity. First American has also adopted broader guidelines that govern our use of personal information 
regardless of its source. First American calls these guidelines its Fair Information Values, a copy of which can be found on 
our website at www.firstam.com.

Types of Information

Depending upon which of our services you are utilizing, the types of nonpublic personal information that we may collect 
include:

 Information we receive from you on applications, forms and in other communications to us, whether in writing, in 
person, by telephone or any other means;

 Information about your transactions with us, our affiliated companies, or others; and

 Information we receive from a consumer reporting agency.

Use of Information

We request information from you for our own legitimate business purposes and not for the benefit of any nonaffiliated party. 
Therefore, we will not release your information to nonaffiliated parties except: (1) as necessary for us to provide the product 
or service you have requested of us; or (2) as permitted by law. We may, however, store such information indefinitely, 
including the period after which any customer relationship has ceased. Such information may be used for any internal 
purpose, such as quality control efforts or customer analysis. We may also provide all of the types of nonpublic personal 
information listed above to one or more of our affiliated companies. Such affiliated companies include financial service 
providers, such as title insurers, property and casualty insurers, and trust and investment advisory companies, or companies 
involved in real estate services, such as appraisal companies, home warranty companies, and escrow companies.  
Furthermore, we may also provide all the information we collect, as described above, to companies that perform marketing 
services on our behalf, on behalf of our affiliated companies, or to other financial institutions with whom we or our affiliated 
companies have joint marketing agreements.

Former Customers

Even if you are no longer our customer, our Privacy Policy will continue to apply to you.

Confidentiality and Security

We will use our best efforts to ensure that no unauthorized parties have access to any of your information. We restrict access 
to nonpublic personal information about you to those individuals and entities who need to know that information to provide 
products or services to you. We will use our best efforts to train and oversee our employees and agents to ensure that your 
information will be handled responsibly and in accordance with this Privacy Policy and First American’s Fair Information 
Values. We currently maintain physical, electronic, and procedural safeguards that comply with federal regulations to guard 
your nonpublic personal information.

© 2001 The First American Corporation  • All Rights Reserved
=phrasebox invoice=
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