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Leonard M. Shulman - Bar No. 126349
SHULMAN HODGES & BASTIAN LLP
26632 Towne Centre Drive, Suite 300
Foothill Ranch, California 92610
Telephone:  (949) 340-3400

Facsimile: (949) 340-3000

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

In re: CASENO.: SA 05-19596 ES
Chapter 7
ROBERT L. McWHIRK,
Debtor(s).
NOTICE OF SALE OF ESTATE PROPERTY
Sale Date: Hearing Date: April 3, 2007 Time: 10:30 A.M.

Location: Courtroom SA, U.S. Bankruptcy Court, Ronald Reagan Federal Building and United States
Courthouse, 411 West Fourth Street, Santa Ana, California 92701

Type of Sale: B rublic  Private Last date to file objections: March 20, 2007

Description of Property to be Sold: ~ Real property located at 31562 Bluff Drive, Laguna Beach, CA — see the
attached Notice of Motion and Chapter 7 Trustee’s Motion for Order: (1) Approving the Sale of Real
Property Free and Clear of Certain Liens Pursuant to Bankruptcy Code 363(b)(1) and (f) and Subject
to Overbid Procedures, Including Payment of a Break-Up Fee; (2) Approving Payment of Real Estate
Commission; (3) Prohibiting Payment of the Debtor’s Homestead Exemption Claim Subject to
Outcome of the Trustee’s Formal Objection to the Homestead Exemption Claim; (4) Approving
Interim Distribution to Allowed Priority and General Unsecured Claims Pursuant to Bankruptcy Code
Section 704(1); and (5) Granting Related Relief (“Motion”)

Tenns and Conditions of Sale: See the attached Motion

See the attached Motion

Proposed Sale Price:

Overbid Procedure (If Any): See the attached Motion

If property is to be sold free and clear of liens or other interests, list date, time and location of hearing:

April 3,2007 at 10:30 A.M.

Contact Person for Potential Bidders (include name, address, telephone, fax and/or e:mail address):

Leonard M. Shulman, Esq.
Shulman Hodges & Bastian LLP
26632 Towne Centre Drive, Suite 300, Foothill Ranch, CA 92610
Telephone: (949) 340-3400; Facsimile: (949) 340-3000
Date: March 7,2007

January 2001 Notice of Sale of Estate Properny F 60 04'2
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Leonard M. Shulman - Bar No. 126349
SHULMAN HODGES & BASTIAN LLP
26632 Towne Centre, Suite 300

Foothill Ranch, California 92610-2808
Telephone:  (949) 340-3400

Facsimile: (949) 340-3000

Attorneys for Richard A. Marshack, the
Chapter 7 Bankruptcy Trustee

UNITED STATES BANKRUPTCY COURT

CENTRAL DISTRICT OF CALIFORNIA, SANTA ANA DIVISION

Inre
ROBERT L. McWHIRK,

Debtor.,
m

L)

&)

Date:

Time:
Place:

Case No. SA 05-19596 ES
Chapter 7

NOTICE OF MOTION AND CHAPTER 7 TRUSTEE’S
MOTION IFFOR ORDER:

APPROVING THE SALE OF REAL PROPERTY FREE
AND CLEAR OF CERTAIN LIENS PURSUANT TO
BANKRUPTCY CODE 363(b)(1) AND (f) AND
SUBJECT TO OVERBID PROCEDURES, INCLUDING
PAYMENT OF A BREAK-UP FEE;

APPROVING PAYMENT OF REAL ESTATE
COMMISSION;

PROUIBITING PAYMENT OF TIIE DEBTOR’S
HOMESTEAD EXEMPTION CLAIM SUBJECT TO
OUTCOME OF THE TRUSTEE’S FORMAL
OBJECTION TO THE HOMESTEAD EXEMPTION
CLAIM;

APPROVING INTERIM DISTRIBUTION TO
ALLOWED PRIORITY AND GENERAL UNSECURED
CLAIMS PURSUANT TO BANKRUPTCY CODE
SECTION 704(1); AND

GRANTING RELATED RELIEF;

MEMORANDUM OF POINTS AND AUTHORITIES AND
DECLARATION OF RICHARD A. MARSHACK IN SUPPORT
THEREOF

[Property Location: 31562 Bluff Dr, Laguna Beach, CA 92651]

April 3, 2007

10:30 AM

Courtroom 5A

411 West Fourth Street
Santa Ana, California 92701

347960030
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Suite 300
Foothil) Rancl:, CA 92610

TO THE HONORABLE ERITHE SMITH, UNITED STATES BANKRUPTCY JUDGE;
OFFICE OF THE UNITED STATES TRUSTEE; DEBTOR; AND ALL INTERESTED
PARTIES:

NOTICE

PLEASE TAKE NOTICE that on April 3, 2007 at 10:30 A.M. in Courtroom 5A of the
above-entitled Court located at Ronald Reagan Federal Building and United States Courthouse,
411 West Fourth Street, Santa Ana, California 92701, Richard A. Marshack, the Chapter 7
Trustee (“Trustee™) for the bankruptcy estate (“Estate™) of Robert L. McWhirk (*Debtor™), will
bring this Motion for Order: (1) Approving the Sale of Real Property Free and Clear of Certain
Liens Pursuant to Bankruptcy Code 363(b)(1) and (f) and Subject to Overbid Procedures,
Including Payment of a Break-Up Fee; (2) Approving Payment of Real Estate Commission; (3)
Prohibiting Payment of the Debtor’s Homestead Exemption Claim Subject to Outcome of the
Trustee’s Formal Objection to the Homestead Exemption Claim; (4) Approving Interim
Distribution to Allowed Priority and General Unsecured Claims Pursuant to Bankruptcy Code
Section 704(1); and (5) Granting Related Relief (“Sale Motion™).

The Sale Motion is based upon this Notice of the Sale Motion, the Sale Motion and
Memorandum of Points and Authorities in Support thereof, the Declaration of Richard A.
Marshack, the pleadings and files in the Debtor’s bankruptcy case, and upon such further oral
and documentary evidence as may be presented to the Court in support of the Sale Motion.

PLEASE TAKE FURTHER NOTICE that objections, if any, shall be filed with the
Clerk of the above Court and a copy served upon Shulman Hodges & Bastian LLP to the
attention of Leonard M. Shulman, 26632 Towne Centre Drive, Suite 300, Foothill Ranch,
California 92610 and the Office of the United States Trustee, Ronald Reagan Federal Building
and United States Courthouse, 411 West Fourth Street, #9041, Santa Ana, California 92701-8000
no later than fourteen days prior to the scheduled hearing.

11/
111
"
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PLEASE TAKE FURTHER NOTICE that failurc to file a timely response may be

deemed as consent to the relief requested in the Motion.

RULE 9013-1(a)(7) and (11).

.

SEE, LOCAL BANKRUPTCY

Dated: March ___, 2007 sr—wuﬁil&@mnwsnm LLP
T Q |
. ‘/?5 {'
SRR {v:::}; §

-
4-/‘ i
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o “ " ; ,,..,- (\?@-
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Leonard M. Shulman

Attorneys for Richard A. Marshack, the Chapter 7 Trustee
for the bankruptcy estate Robert L. McWhirk

3479-000'50
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SALE MOTION INTRODUCTION

As sct forth below, the Trustee belicves the Buyer's' offer for the purchase of the
Property at $2,900,000, subject to overbids, is in the best interest of the Estate and its creditors.
Through the sale, it is anticipated that the Estate will generate no less than $1,700,000 (amounts
are estimated) in net proceeds. The estimated net proceeds will increase in the event the
purchase price is increased by a successful overbid.

The Court’s PACER claims register indicates that other than the claim of CHFA, the total
priority and unsecured claims filed in this casc arc less than approximately $22,000. Through
this Sale Motion, the Trustee also proposes to make an interim distribution to pay all priority and
all general unsecured claims, other than the claim of CHFA, in full. As to the claim of CHFA
arising from a State Court Judgment that is currently under appeal, the Trustee proposes the
following:

e The Trustee will segregate funds in an account to be held for a potential interim
distribution to CHFA in the amount of $1,100,000 plus an additional $150,000 if the Trustee’s
Objection to Homestead Exemption Claim is sustained (“CHFA Segregated Funds™).

e The alleged lien of CHFA against the Laguna Beach Property shall attach to
CHFA Segregated Funds in the same validity and priority as prior the close of escrow pending
the final outcome of the Fourth District Court of Appeals ruling on the State Court Judgment.

o If and when the Fourth District Court of Appeals affirms the State Court
Judgment, the CHFA Segregated Funds, including all interest accrued thereon, shall be paid to
CHFA on account of its claim against the Estate. However, in the event the Debtor files an
appeal of any order of the Fourth District Court of Appeals affirming the State Court Judgment,
and such ruling is later reversed, abridged, amended or otherwise altered, the CHFA Segregated
Funds paid on account of the claim of CHFA will be subject to disgorgement such that all CHFA
Segregated Funds paid to CHFA, including all accrued interest, shall be immediately returned to
the Estate to the extent the amount received by CHFA exceeds the amount of the claim that is

ultimately allowed.

| -
Capitalized terms are defined below.

3479-6G06-50
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After the proposed interim distribution, the Trustee estimates that the remaining Estate
funds will be more than sufficient to ensure future payment of all administrative claims incurred
by this Estate.

The proposed interim distribution to the creditors does not harm the unsecured creditors
of the Estate who except for CHFA will be paid in full. Although CHFA will not be paid in full,
CHFA has advised the Trustee that it has no objection to the proposed interim distribution
procedures. Accordingly, the Trustee believes it is in the best interests of the Estate and its
creditors to make the interim distribution immediately upon the closing of the sale of the
Property.

Thus, good cause exists to grant the Sale Motion so that the Trustee does not lose this
favorable business opportunity.

In support of the Sale Motion, the Trustee respectfully represents as follows:

BACKGROUND INFORMATION

A. Case Commencement

The Debtor filed a petition under Chapter 7 of the Bankruptcy Code on October 12, 2005
(“Petition Date™).

Richard A. Marshack is a qualified, acting and duly appointed Chapter 7 trustee for the
Debtor’s Estate.

B. The Propertv

Among the assets of the Estate is the residential real property located at 31562 Bluff
Drive, Laguna Beach, California, 92651 (“Property”), Assessor Parcel No, 658-092-09. The

Property is legally described as follows?:

Lot 15 of Tract No. 702 "Coast Royal", in the City of Laguna
Beach, County of Orange, State of California, as shown on a map
recorded in Book 21, Pages 1, 2 and 3 of Miscellaneous Maps, in
the office of the County Recorder of said county together with that
portion of the Southwesterly half of Bluff Drive bounded
Northwesterly by the Southwesterly prolongation of the
Northwesterly line of said Lot and Southeasterly by the
Southwesterly prolongation of the Southeasterly line of said lot as

The legal description is believed 1o be accurate but may be corrected or updated by the title company in the
transfer documents as necessary to complete the sale of the Property.

9
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Foothill Ranch. CA 92610

abandoned by the board of supervisors by Instrument No. 23417
recorded August 11, 1926.

In his Bankruptcy Schedule A, the Debtor valued the Property at $3,500,000.

The following is a summary of the transfers of the title to the Property prior to the
Petition Date:

o The Debtor purchased the Property in 1997,

o In 1999, the Debtor caused a deed to be recorded that purports to transfer the
Property to the Robert. L. McWhirk Living Trust.

o In 2003, the Debtor caused a grant deed to be recorded that purports to transfer
the Property to James Machkoff and Southpac Trust Intermational as Trustees of the Amended
and Restated RLM Family Trust dated January 14, 2003. The Debtor is a beneficiary of the
family trust.

On March 8, 2004, the Debtor caused a grant deed to be recorded that purports to transfer
the Property to RLM Family Holdings LLC, a Nevada Limited Liability Company ("RLM
Family Holdings LLC"). The Debtor is the sole member and manager of RLM Family Holdings
LLC.

Based on the foregoing, the Debtor did not hold title to the Property as of the Petition
Date.

C. The Property Disposition Stipulation

On or about April 6, 2006, the Court entered an order approving that certain Stipulation
Between Debtor, RLM Family Holdings LLC and Trustee Re: Title to Residence Located at
31562 Bluff Drive, Laguna Beach, California (“Property Disposition Stipulation”), a true and
correct copy of which is attached to the Declaration of Richard A. Marshack (*Marshack

Declaration™) as Exhibit A. The principal terms of the Property Disposition Stipulation provide

as follows:
1. Title to the Property has been transferred to the Trustee on behalf of the Estate.
2. Pursuant to the Property Disposition Stipulation, the Trustee and the Debtor

reserved their respective rights to argue whether the Debtor’s claimed homestead exemption

10
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claim in the Property is proper. As set forth below, the Trustee has filed a motion objecting to
the homestead exemption claim

3. The Trustee agreed not close on the sale of the Property until the earlier of
January 1, 2007 or the date of the Clerk of the District Court of Appeals dockets or serves the
ruling of the District Court of Appeals for Case No. G034967. (This is Debtor’s Appeal of the
State Court Judgment procured by CHFA prior to the Petition Date which is described below).

4. The Debtor agreed to obtain a notarized statement from Michael Misita that he is
owed no more than $252,000 by the Debtor or the Estate and to obtain a Modification of Trust
Agreement. This has been accomplished.  Attached as Exhibit B to the Marshack Declaration
is a true and correct copy of the notarized statement from Michael Misita.

5. The Debtor, the Amended RLM Family Trust and the RLM Holding L1L.C agreed
by March 30, 2006, to cause payment in full of the loan by Capital Mortgage Limited against the
Property and to obtain a recorded deed of reconveyance that effectively removes lien against the
Property in favor of Capital Mortgage Limited. This has been accomplished.

D. The Trustee’s Objection to the Debtor’s Homestead Exemption Claim

In his Bankruptcy Schedule C, the Debtor claimed a homestead exemption in the
Property in the amount of $150,000 pursuant to CCP 704.730(a)(3).

The Trustee disputes the Debtor’s homestead exemption claim, based on, among other
things, that the Debtor did not hold title to the Property as of the Petition Date and because the
Trustee asserts that the Debtor fraudulently transferred the Property.

As set forth above, pursuant to the Property Disposition Stipulation, the Trustee and the
Debtor reserved their respective rights to argue whether the Debtor’s claimed homestead
cxemption is proper. As the partics have been unable to resolve this issue without Court
intervention, the Trustee has filed a Motion Objecting to the Debtor’s Claimed Homestead
Exemption (“Objection to Homestead Exemption Claim”). A hearing on the Objection to
Homestead Exemption Claim is scheduled for May 8, 2007.

Thus, through this Sale Motion, the Trustee requests that the Court enter an order
prohibiting payment of the Debtor’s homestead exemption claim in the Property subject to the

11
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outcome of the Trustec’s Objection to Homestead Exemption Claim. There will be sufficient
funds in reserve to pay such homestead exemption claim if the Debtor successfully defends the
Trustee’s objection.

E. Emplovment of Real Estate Agent

Pursuant to Court order entered on October 31, 2006, the Trustee was authorized to
employ Brian Johnson of Coldwell Banker Previews and Clarence Yoshikane of Prudential
California Realty (collectively the “Agents™) as his real estate professionals to assist in the
marketing of the Property. The Agents listed the Property for sale at $3,850,000.

The Court order approving the employment of the Agents provides that subject to further
application and Court order the Agents may receive a real estate commission in the amount of
five percent of the purchase price of the Property.

F. Liens and Encumbrances Against the Property and Their Proposced Treatment

Through the Sale

Attached to the Marshack Declaration as Exhibit C is a true and correct copy of a
Preliminary Title Report on the Property dated February S, 2007 (“Title Report™). The following
chart sets forth the liens and encumbrances against the Property as indicated in the Title Report
and of which the Trustee has become aware of during this case along with the Trustee’s proposed

treatment of the liens and encumbrances through the sale of the Property:

Creditor Description Estimated Treatment Through the Sale
Amount Owing
Orange County Real property taxes $28,590.79 All outstanding real property taxes will be
Treasurer and Tax 1st installment and paid through escrow on the sale
Collector 2nd installments transaction. As such, the Property will be
2006-2007 - total of sold free and clear of any liens and
$12,926 encumbrances of the Orange County

Treasurer and Tax Collector.
Defaulted real
property taxes 2005-
2006 —total of
$15,664.79 if paid by
March 31, 2007

3479-600 50
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Creditor

Descripiion

Estimated
Amount Owing

Treatment Through the Sale

Michaetl J. Misita,
Trustee of the Michael
J. Misita Trust u/a/d/
August 5, 1999
(“Misita Lien™)

First deed of trust in
the original amount
of §427.920 dated
January 14, 2003,
recorded on January
16, 2003, Instrument
No. 62038 (Misita
Deed of Trust™)

In his
Bankruptcy
Schedule D, the
Debtor listed the
amount owing
on the Misita
Lien as
$427,920.
However, the
Trustee has
received the
notarized
statement from
Mr. Misila
stating that the
amount owed is
no more than
$252.000

The Misita Lien is the subject of a bona
fide dispute. The Trustee believes that
transfer of an interest in the Property
represented by the the Misita Lien was
given with the intent to hinder, delay or
defraud the Debtor’s creditors, the Trustee
and the Estate. {See the further discussion
below regarding the Misita Lien,) The
Trustee believes that the Misita Lien
constitutes a transfer of the Property that
may be avoided by the Trustee under his
powers under Bankrupicy Code including
Section 348, and the Unfair Fraudulent
Conveyances Act, scctions 3439 et seq. of
the California Civil Code. The Trustee
anticipates that if this creditor does not
voluntary release the lien from the sale
proceeds, the Trustee will commence an
adversary proceeding to avoid the lien
under applicable sections of the
Bankruptcy Code, including Sections 548
and 550 and the the Unfair Fraudulent
Conveyances Act, sections 3439 et seq. of
the California Civil Code.

As the Misita Lien is the subject of a bona
fide dispute, no funds will be disbursed
through escrow on the sale of the Property
on account of the Misita Lien. The Trustee
seeks to sell Property free and clear of the
Misita Lien, with such lien to attach to the
proceeds of the sale in the prionty and
validity as prior to the closing of the sale
pending agreement with the creditor or
further Court order. The Trustee will
segregate $378,000 pending resolution of
the disputed Misita Lien (one and one-half
times the amount set forth in the notarized
statement from Mr. Misita attached as
Exhibit B)

City of Laguna Beach
Attn Joe Chiquete
505 Forest Avenue
Laguna Beach, CA
92651

City of Laguna Beach
Underground Utility
Assessment District
No. 99-4, recorded
December 22, 2004,
Instrument No.
2004001135412

$25,514.34

To the extent that this lien has not been
paid, the lien shall be paid in full through
escrow on the sale of the Property and shall
not run with the Property. As such, the
Property will be sold free and clear of any
liens and encumbrances of the City of
Laguna Beach Underground Utility
Assessment District No. 99-4,

13
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Creditor

Amount Owing

Treatment Through the Sale

California Housing
Finance Agency

Court Order Not to
Dissipate Assets
Recorded November
16, 2004, Instrument
No. 2004001024099

Not Applicable

See the discussion below regarding the
clamm of the California Housing Finance
Agency and proposed interim distribution
on claims.

The Property will be sold free and clear of
this encumbrance and such encumbrance
shall not attach to the proceeds of the sale,

The Trustee is advised that the California
Housing Finance Agency has no objection
to the sale of the Property and the treatment
of its liens and encumbrances as proposced
herein.

California Housing
Finance Agency

Abstract of Judgment
evidencing the State
Court Judgment in
favor of the
California Housing
Finance Agency,
recorded on or about
January 7, 2005,
Instrument No.

$13,264,844.00

See the discussion below regarding the
claim of the Califomia Housing Finance
Agency and proposed interim distribution
on claims.

The Property will be sold free and clear of
this lien and such lien will not attach to the
proceeds of the sale.

2005000016287 The Trustee is advised that the California
Housing Finance Agency has no objection
to the sale of the Property and the treatment
of its liens and encumbrances as proposed
herein.
1. Further Discussion Regarding the Misita Lien.

Although the Debtor affirmatively scheduled Mr. Misita as holding a secured claim

against the Estate in the amount of $427,920 in his Bankruptcy Schedule D, the Trustec believes

that the Misita Lien is avoidable and the underlying obligation is unenforceable for several

reasons, including but not limited to the following,

First, the Trustee contends that the Misita Deed of Trust is void as part of the Debtor's

complex asset protection plan improperly designed to hinder creditors under which title to the

Laguna Beach Property was transferred among RLM Family Holdings LLC, the Amended and

Restated RLM Family Trust, the Robert L. McWhirk Trust, and Robert L. McWhirk.
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Second, while Debtor testified at his Section 341(a) Meeting of Creditors that the
underlying obligation due Mr. Misita is based on a largely oral agreement for the Debtor to share
with Mr. Misita appreciation in jointly owned propertics, the "Trustor” under the Misita Deed of
Trust is the "Robert L McWhirk Trust" not the Debtor.

Third, the Debtor has admitted under oath that there is no "promissory note in the
principal sum of $427,920", so the debt which the Misita Deed of Trust purportedly secures does
not exist.

Fourth, even if the Misita Deed of Trust is determined to secure the Debtor's obligations
under the "appreciation splitting arrangement”, the Trustee does not believe Mr. Misita will be
able to prove an enforceable agreement as there is no writing to memorialize it.

Fifth, it appears that execution and recordation of the Misita Deed of Trust was done
without the Debtor receiving recasonably equivalent value in exchange and with the actual intent
to hinder and defraud creditors.

Although the Trustee is not aware of any other liens or encumbrances, out of an
abundance of caution, the Trustee seeks to the sell the Property free and clear of liens with liens
and encumbrance not satisfied through the sale to attach to the proceeds of the sale in the same
validity and priority as prior to the closing of the sale, pending agreement with the creditor or
further Court Order.

G. The Offer for the Purchase of the Property

The Trustee has received an offer through the Agents from Lazzlo and Clara Dorna
(collectively the “Buyer)” to purchase the Property for $2,900,000. The purchase price includes
a deposit of $100,000. Attached as Exhibit D to the Marshack Declaration is a true and correct
copy of the Purchase Agreement with all addendums (collectively the “Agreement”).

A summary of the Agreement's terms and highlights are discussed below, but the
summary and discussion are not meant to be a complete review of every provision of the
Agreement. The Agreement itself is the legally binding documents the Trustee seeks approval of

and, in the event of any inconsistency between the terms, provisions or effect of the Agreement
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and the description of it in these pleadings, the Agreecment alone shall govern and not these
pleadings or the descriptions herein.

In summary, the principal terms of the sale of the Property shall be as follows (the
Trustee is referred to at times as the “Seller” in the following summary):

o Purchase Price. The purchase price for the Property shall be $2,900,000, subject

to the bidding procedures set forth below.

o Deposit. The Buyer shall provide a deposit of $100,000 which is refundable only
if an overbid is accepted and the Buyer is not the Successful Bidder.

. Closing. Closing is to occur within ten (10) days from the Escrow Holder’s
receipt of the Court order approving this Sale Motion and the Agreement.

o Termite Report and Repairs. A structural pest control report and repair work is

not a condition of the sale.

. Escrow Holder. The escrow holder shall be the Trustee’s choice.

o Escrow and Title Costs. The Estate and the Buyer shall each pay fifty percent of

escrow fees and title costs.

o Homeowners Associations Fees. The Estate and the Buyer shall each pay fifty

percent of the Homeowners Association transfer fees and document preparation fees.

J Other Costs. The Estate shall pay for County and City transfer taxes or transfer
fees, recording of the deed or other conveyance fees, and an Owner’s Title Insurance policy
(ALTA-R) of the Trustee’s choice. The Buyer shall pay for any Lender’s Title Insurance Policy.

o Real Estate Agent Commiission. Through escrow on the sale of the Property, and

subject to Bankruptcy Court approval, the Trustee shall pay compensation to the Trustee’s Agent
for real estate broker services to in the total amount not to exceed five percent of the gross selling
($145,000).

o No Assignment: The Agreement is between Buyer and Trustee. Buyer shall have

no right to assign the Escrow, the Agreement, or transfer the Property concurrent with closing
without consent of Seller.

. Title Insurance: The title insurance policy shall be subject only to liens,

16
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encumbrances, clouds and other matters as may appecar on the preliminary title report, that are
not to be removed at the closc of Escrow, and have not been objected to by Buyer. Should Seller
be unwilling or unable to eliminate those title matters disapproved by Buyer as above, the Seller
may terminate the Agreement or; should Seller fail to deliver good and marketable title as
provided above, Seller and Buyer may terminate the Agreement. In either case, the Buyer’s
deposit shall be returned to Buyer, and Buyer shall have no recourse against Seller, Richard A.
Marshack, as Trustee, individually, or the Law Offices of Shulman, Hodges & Bastian, LLP, the
Estate or the Debtor, or any real estate agent, broker or attorney involved in the transaction.

o Limitations of Sale: The parties acknowledge that the operation of the law has

placed the Trustee in a unique role as the Seller of the Property. Due to the nature of the
Trustee's role in administering the Estate, there are limitations as to the extent, type and character
of the Agreement under which the Trustee can convey the Property. The Trustee proposes to sell
Property to certain limitations. The parties acknowledge that they understand the terms under
which the Property is to be conveyed may vary substantially from the normal customs and trade
within the real estate industry. Except where expressly mandated by operation of law, the Buyer
consents to any such modifications and amendments.

o Purchase without Warranties: Buyers acknowledge that they are purchasing the

Property from the Seller “AS 1S” without warranties of any kind, expressed or implied, being
given by the Seller, concerning the condition of the property or the quality of the title thereto, or
any other matters relating to the Property. Buyer represents and warrants that they are
purchasing the Property as a result of their own investigations and are not buying the Property
pursuant to any representation made by any broker, agent, accountant, attorney or employee
acing at the direction, or on the behalf of the Seller. Buyer acknowledges that Buyer has
inspected the Property, and upon closing of Escrow governed by this Agreement, Buyer forever
waives, for himself, his heirs, successors and assigns, and all claims against the Debtor, his
attorneys, agents and employees, the Debtor’s Estate, Richard A. Marshack, as Trustee and
individually, and his attorneys, agents and employees, arising or which might otherwise arise in

the future concerning the Property.
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. Trustee’s Liability: Buyer acknowledges that the Trustee is acting in his official

capacity only. No personal liability shall be sought or enforced against the Trustee with regard
to the Agreement, including the Addendum, the assets, the sale of the Property, or the physical
condition of the Property. In the event that the Trustece fails or refuses to complete the
transaction for any reason, then the limit of the Trustee’s liability is only to return any money
paid to the Trustee by the Buyer, without deduction. Prior to and after the closing of escrow, the
Untied States Bankruptcy Court shall have and retain the sole and exclusive jurisdiction over the
Property and the Agreement; and all disputes arising before and atter closing shall be resolved in
said Court.

° Hold Harmless:

a. Buyer understands the terms and conditions of the entire purchase contact and
holds the Estate and the realtors, brokers, agents, Richard A. Marshack, Trustee, and his
attorneys including Shulman, Hodges & Bastian, LLP, agents and employees harmless from any
liabilities arising from the contact.

b. All parties further agree, jointly and severally, to pay on demand as well as to
indemnify and hold Escrow harmless from and against all costs, damages, judgments, attorneys’
fees, expenses, obligations and liabilities of any kind or nature which in good faith, Escrow may
incur or sustain in connection with or arising out of this Escrow and Escrow is hereby given a
lien upon all the rights, titles and interest of cach of the undersigned in all escrow papers and
other property and monies deposited in this escrow, to protect the rights of escrow and to
indemnify and reimburse Escrow under this Agreement. In the event this Escrow is not
completed for any reason, Escrow is authorized to deduct and pay its fee, plus costs incurred
from any funds on deposit.

. Jurisdiction of the Bankruptcy Court. Any and all disputes which involve in any

manner the Estate or Richard A. Marshack, Trustee, arising from the Agreement and/or its
Addendums or relating in any manner to the Property, shall be resolved only in the United States
Bankruptcy Court, Central District of California.

o No_Contingencies. Buyer is aware that this offer is contingent upon Trustee

18
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1 japproval, Bankruptcy Court confirmation and is subject to overbid. After removal/waiver of all

2 { contingencies, Buyer’s Deposit is refundable only if overbid is accepted by Bankruptcy Court.
3 || Except as otherwise provided herein, Buyer has NO CONTINGENCIES in this transaction.

4 . Sale Subject to Overbidding. The sale of the Property is subject to the bidding
5 | procedures described below, including the payment of a break-up fee in the event that Property is

6 |[sold to a successful overbidder that 1s not the buyer.

7 I H. Notice of Bidding Procedures

8 Trustee has determined that it would benefit the Estate by permitting all interested parties
9 | to receive information and bid for the Property instead of selling to the Property to the Buyer on
10 ] an exclusive basis. Accordingly, in order to obtain the highest and best offer for the benefit of
11 | the creditors of this Estate, the Trustee also seeks Court approval of the following bidding
procedures (the Notice of this Sale Motion will include notice of the following bidding
13 | procedures):
14 1. The potential overbidders must bid an initial amount of at least $25,000 over the
15 | price offered for the Property by the Buyer. Minimum bid increments thercafter shall be
16 |$10,000.
17 2. Overbids must be in writing and be received by Trustee's counsel, Shulman
18 ||Hodges & Bastian LLP to the attention of Leonard M. Shulman by no later than the time of
19 | hearing on the Sale Motion.
20 3. Overbids must be accompanied by certified funds in an amount equal to ten
21 [ipercent of the overbid purchase price.
22 4, The overbidder must also provide evidence of having sufficient specifically
23 {|committed funds to complete the transaction or a lending commitment for the bid amount and
24 |l such other documentation relevant to the bidder’s ability to qualify as the purchaser of Property
25 fand ability to close the sale and immediately and unconditionally pay the winning bid purchase
26 | price at closing. |
27 5. The overbidder must seek to acquire the Property on terms and conditions not less

28 | favorable to the Estate than the terms and conditions to which the Buyer has agreed to purchase
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the Property, including closing on the sale of the Property in the same time parameters as the
Buyer and agreeing that there will be no buyer contingencies.

6. If overbids are received, the final bidding round for the Property shall be held at
the hearing on the Sale Motion in order to allow all potential bidders the opportunity to overbid
and purchase the Property.

7. Pursuant to the terms of the Agreement with the Buyer, in the event that an
overbidder (and not the Buyer) is the successful bidder for the purchase of the Property, the
Trustee requests authorization to pay the Buyer's fees and costs associated with the sale of the
Property ("break-up fee"). The break-up fee will only be payable in the cvent that that the sale of
the Property closes to an overbidder that is not the Buyer. In no event shall the break-up fee
exceed $2,500.

The foregoing procedures will provide for an orderly completion of the sale of the
Property and insures that potential overbidders are provided with full disclosure as to the overbid
procedures and the specific Property to be sold. By having all bidders compete on similar terms,
the interested parties and the Court may compare competing bids in order to realize the highest
benefit for the Estate. Thus, the Trustee is requesting that the Court approve the overbid
procedures as a fair and reasonable method of realizing the highest and best price for the
Property for the benefit of this estate's creditors.

L Request For Pavment Of Real Estate Commission

Through this Sale Motion, as provided in the Agreement, the Trustee seeks authorization
to pay a real estate broker commission to the Trustee’s Agent in the total amount not to exceed
five percent of the gross selling price (or $145,000).

J. Estimated Net Sale Proceeds

The Trustee is advised by his accountant that based on a tax basis of $900,000 for the
Property, the estimated capital gains taxes from the sale of the Property will be no more than
$311,040.

In order to show that there are sufficient funds for payment of the Debtor’s homestead
exemption claim and the Misita Lien in the event that the Trustee does not prevail on the

20
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1 J Objection to Homestead Exemption Claim and/or the avoidance of the Misita Lien, the following
2 |t chart provides the estimated net proceeds from the sale of the Property in two scenarios:
3 e The first where the Debtor’s homestead exemption claim and the Misita Lien are
4 | paid or held in reserve.
5 @ The second where the Debtor’s homestead exemption claim and the Misita Lien
6 | are not paid and no reserves are held.
7
g Sale Price $2,900,000.00 $2,900,000.00
Less real estate commission (5%) and costs of sale | $217,500.00 $217,500.00
9 (estimated at 2.5%) (total of 7.5%)
10 Less estimated real property taxes $28,590.79 $28,590.79
Less esumated payment to the City of Laguna Beach $25,514.34 $25,514.34
1 Less estimated capital gains taxes $311,040.00 $311,040.00
12 Less payment of Debtors” Homestead Exemption $150,000.00 $.00
13 Less $378,000 reserve on account of the Misita Lien $378,000.00 $.00
Estimated Net Proceeds $1,789,354.87 $2,317,354.87
14
15
% Thus, through the proposed sale, the Trustee anticipates generating net proceeds of
7 approximately $1,789,354.87 to $2,317,354.87 (amounts are estimated). The estimated net
18 proceeds will increase in the event the purchase price is increased by a successful overbid.
19 K. The Status of Claims Against the Estate
" The following chart reflects the status of the claims against the Estate:
21
Claim | Creditor Secured Filed Unsecured Priority General Unsecured
22 uﬁg Claim Amount Claim Amount Filed Claim Amount
1 Department Of The Treasury Amended ~ See
23 Internal Revenue Service Claim Below
M/S 5503
24 24000 Avila Rd
’s Laguna Niguel, Ca 92677
2 Orange County Treasurer-Tax | $13,297.05
26 Collector
P O Box 1438
27 Santa Ana, CA 92702
28
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Secured Iiled
Claim Amount

Unseccured Priority

General Unsecured

Claim Amount

FFiled Claim Amount

Franchise Tax Board

Attn Bankrupicy

POB 2952

Sacramento, CA 95812-2952

$3.863.08

$782.47

4 Internal Revenue Service
Mailstop 5503

24000 Avila Road
Laguna Niguel, CA 92677
Amends Claim No. 1

$9,030.49

$1,113.09

Chase Bank USA NA
PO Box 15145
Wilmington De 19850-5145

W

$4.047.83

6 Calif Housing Finance Agency
c/o Paul Salvaty Esq.

400 S Hope St

Los Angeles, CA 90071

$13,264,844.00

7 State of Nevada Department of
Taxation — Revenue Division

535E Washington Ave Suite 1300
Las Vegas, NV §9101-1041

$2.274.51

$191.69

Totals

$13,278,141.05

$15,168.08

$6,135.08

2, Summuary of the CHFA Claim.

On or about November 19, 2004, the California Housing Finance Agency (“CHFA”)

obtained a judgment against the Debtor (“State Court Judgment™) in the state court action

entitled California Housing Finance Agency v. Hanover/California Management and Accounting

Center, Inc.. John G. Schienle. an individual. Robert L. McWhirk. an individual and Robert L.

McWhirk, a Professional Corporation., Orange County Case No. 02CC10634 (“CHFA State

Court Action™).

On or about January 7, 2005, CHFA caused an Abstract of Judgment evidencing the State

Court Judgment to be recorded with the Orange County Recorder’s Office.

The Debtor filed a notice of appeal (“Appeal”) of the State Court Judgment (Case No.

G034968). Although the Fourth District Court of Appeals affirmed the State Court Judgment,

such opinion was withdrawn and the Appeal deemed resubmitted in the response to the request

of CHFA for publication of the opinion.

[
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1 The Trustee disputes whether the CHFA Abstract of Judgment attaches to the Property.

2 || As of December 2004 a grant deed was recorded stating that title to the Property was held in the
3 |name of RLM Family Holdings, LLC. The Trustee contends that the CHFA Abstract of
4 | Judgment did not attach to the Property, as on the date it was recorded, RLM Family Holdings
5 |[LLC, and not the Debtor, was the record title owner of the Property.

6 Attached as Exhibit E to the Marshack Declaration is a true and correct copy of the
7 |fStipulation for Surcharge of Disputed Secured Claim to Permit Payment of Certain

8  Administrative Expenses; Order Thercon entered by the Court on May 4, 2006 (“CHFA
9 |i Stipulation™). The CHFA Stipulation provides, among other things, as follows:

10 o To the extent CHFA has a valid lien against the Property and the clain of CHFA
11 lis determined to be an allowed secured claim under Bankruptcy Code section 506 (a) CHFA
12 { consents to rccovery by the Trustee pursuant to Bankruptcy Code section 506 (c) from any
13 | proceeds of the Property for (i) all reasonable and necessary fees, costs and expenses of the
14 || Trustec and professionals employed by the Trustee in connection with administration of the
15 | Estate without regard to whether the services of the Trustee and his professionals benefited
16 |CHFA as the holder of the CHFA Abstract of Judgment, (ii) any income taxes and all other
17 | reasonable expenses incurred by the Estate as a direct consequence of sale or liquidation of the
18 | Property by the Trustee and (i1i) all fees for escrow services, title insurance and real estate agents
19 | and brokers related to the sale or liquidation of the Property.
20 e . Notwithstanding any other provisions of the CHFA Stipulation (i) CHFA does
21 [ not consent to the surcharge of its secured claim for fees, costs or expenses incurred in objecting
22 {to the claim of, or otherwise prosecuting actions against, CHFA and (ii) absent further agreement
23 jor Court order for good cause shown the maximum amount under the preceding paragraph,
24 | subsection (1) above of reasonable fees, expenses and costs covered by the consent to surcharge
25 fishall not exceed $420,000 exclusive of any fees and expenses of Felderstein, Fitzgerald,
26 (| Willoughby & Pascuzzi or O’Melveny & Myers and the maximum amount of income taxes

27 |under, subsection (ii) above covered by the consent to surcharge shall not exceed $850,000.

28 |/
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L. The Proposed Interim Distribution

In light of the fact that it will take several months to close the case due to time it will take
to resolve the Misita Lien, hearings on the Objection to Homestead Exemption Claim, the

procedural requirements to file tax returns and the procedural requirements to file the Trustee's

final report and account and to have the hearing on the Trustee's final report and account, in

order to stop the accrual of interest on certain claims, the Trustee seeks authority to make a total

interim distribution not to exceed $1,300,000 as follow:

Claim Creditor Proposed Distribution

No.

] Department Of The Treasury $.00
Internal Revenue Service Amended — See Claim Below
M/S 5503
24000 Avila Rd
Laguna Niguel, CA 92677

2 Orange County Treasurer-Tax Collector | $.00 1o be paid through Escrow on the sale of the
P O Box 1438 Property
Santa Ana, CA 92702

3 Franchise Tax Board $4,645.55 — plus any allowed accrued interest on the
Atn Bankruptey priority portion of the claim. Thus, this claim will be
POB 2952 paid in full,
Sacramento, CA 95812-2952

4 Internal Revenue Service $10,143.58 — plus any allowed accrued interest on the
Mailstop 5503 priority portion of the claim. Thus, this claim will be
24000 Avila Road paid in full.
Laguna Niguel, CA 92677
Amends Claim No. 1

5 Chase Bank USA NA $4,047.83. Thus, this claim will be paid in full.
P O Box 15145
Wilmington De 19850-5145

6 Calif Housing Finance Agency Up to $1,250,000 consisting of an initial payment of
c/o Paul Salvaty Esq. $1,100,000 plus an additional $150,000 if the
400 S Hope St Trustee’s Objection to Homestead Exemption Claim is
Los Angeles, CA 90071 sustained subject to the CHFA Disbursement

Procedures set forth below.
24
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Claim Creditor Proposed Distribution

No.

7 State  of Nevada Department of | $2,466.20 — plus any allowed accrued interest on the
Taxation — Revenue Division priority portion of the claim. Thus, this claim will be
555E Washington Ave Suite 1300 paid in full,

Las Vegas, NV 8§9101-1041]

Totals $1.271,303.16

plus any allowed accrued interest on the priority
portion of the claims of the Franchise Tax Board, the
Internal Revenue Service and the State of Nevada
Department of Taxation ~ Revenue

1. CHFA Disbursement Procedures

As to the claim of CHFA arising from a State Court Judgment that is currently the subject
of the pending Appeal, the Trustee proposes the following distribution procedures:

o The Trustee will segregate funds in an account to be held for a potential interim
distribution to CHFA in the amount of $1,100,000 plus an additional $150,000 if the Trustee’s
Objection to Homestead Exemption Claim is sustained (“CHFA Segregated Funds”).

e The alleged lien of CHFA against the Laguna Beach Property shall attach to the
CHFA Segregated Funds in the same validity and priority as prior the close of escrow pending
the final outcome of the Fourth District Court of Appeals ruling on the State Court Judgment.

e If and when the Fourth District Court of Appeals affirms the State Court
Judgment, the CHFA Segregated Funds, including all interest accrued thereon, shall be paid to
CHFA on account of its claim against the Estate. However, in the event the Debtor files an
appeal of any order of the Fourth District Court of Appeals affirming the State Court Judgment,
and such ruling is later reversed, abridged, amended or otherwise altered, the CHFA Segregated
Funds paid to CHFA will be subject to disgorgement such that amounts paid to CHFA from the
CHFA Segregated Funds, including all accrued interest, shall be immediately returned to the
Estate to the extent the amount received by CHFA exceeds the amount of the claim that is
ultimately allowed.

The Trustee is advised that CHFA has no objection to the proposed disbursement

procedures for the CHFA claim.
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2. Summary of Funds Remaining Afiter the Interim Distributions

After payment of the interim distribution, the only remaining prepetition claims against
the Estate will be the balance of the CHFA Claim estimated at $12,014,8443, the administrative
claims of the Estate of the Trustee and his professionals and whatever claim Mr. Misita is
entitled to.

After the proposed interim distribution, in addition to the $378,000 reserve to be held on
account of the Misita Lien, the Trustee will have remaining Estate funds in the amount of

approximately $659,354.87 for payment of the administrative claims of Estate, as follows:

Estimated proceeds from the sale of the Property (for illustration purposes only, $1,789,354.87
the lesser of the estimated sale proceeds set forth above has been used)

Less Interim Distribution (estimated at $1,130,000 to allow for payment in the $1,130,000.00
amount of $1,100,000 to CHFA, approximately $20,000 for other prepetition
claims and to allow for payment of accrued interest on the priority portion of the
claims of the Franchise Tax Board, the Internal Revenue Service and the State of
Nevada Department of Taxation — Revenue Division). This number will increase
10 the extent the Debtor’s homestead exemption claim is reduced.

Funds Remaining $659,354.87

The amount of funds on hand will increase to the extent that the reserve of $378,000 held
on account of the Misita Lien is released to the Estate free and clear of the Misita Lien. Thus, the
Trustee believes that the amount remaining on hand in the Estate afier the interim distribution is
more than sufficient to ensure future payment of all remaining administrative claims against this
Estate. The Trustee is advised that CHFA has no objection to the proposed interim distribution.

The proposed interim distribution to the creditors does not harm the unsecured creditors
of the Estate who except for CHFA will be paid in full. Although CHFA will not be paid in full,
it will receive a substantial distribution when and if the State Court Judgment is affirmed and
CHFA has advised the Trustee that it has no objection to the proposed interim distribution.

Accordingly, the Trustee believes it is in the best interests of the Estate and its creditors
to make the interim distribution immediately upon the entry of the Court's order approving this

Sale Motion and the closing of escrow on the sale of the Property.

Claim of $13,264,844 less interim distribution of $1,250,000 = $12,014,844.
26
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M. Approval of the Sale Motion Serves the Best Interests of the Estate and Its Creditors

Considering that the sale of the Property shall be subject to the overbid procedures, the
Trustee believes the Buyer’s offer for the purchase of the Property to be in the best interest of the
Estate and its creditors and that proposed purchase price of $2,900,000 subject to overbids is fair
and reasonable under the circumstances of this case. The Trustee has received no higher offers
for the Property.

Furthermore, if the Court does not approve the sale, the Trustee will incur additional
costs associated with locating another buyer for the Property, which may be difficult given the
current “‘soft” real estate market in Orange County. In the last year, it has been the Trustee’s
experience that real property is not moving very fast and locating a buyer for a higher end home
such as the Estate’s Property may be difficult.

The sale of the Property provides a great benefit to the Estate. Once escrow closes on the
sale, except for the CHFA Claim which will receive a substantial distribution when and if the
State Court Judgment is affirmed , the sale will allow the Trustee to pay all other allowed claims
in full.

In summary, through the proposed sale, the Trustee will preserve a benefit for creditors
which may be lost if the Sale Motion is not granted. Thus, good cause exists to grant the Sale
Motion so that the Trustee docs not lose this favorable business opportunity.

WHEREFORE, the Trustee prays that the Cowrt enter an order which provides:

1. Approving the overbid procedures set forth above for the sale of the Property,

2. Approving the Agreement related to and authorizing the Trustee to sell the
Property of the Estate to the Buyer free and clear of all liens and encumbrances with liens and
encumbrances not satisfied through the sale to attach to the proceeds of the sale in the same
validity and priority as prior to the close of the sale.

3. Approving payment of the real estate commission in the amount not to exceed six
percent of the Property’s gross selling price.

4. A determination by the Court that the Buyer is in good faith pursuant to
Bankruptcy Code Section 363(m).

27
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S. Waiving the ten-day stay of the order approving the sale of the Property under
Federal Rules of Bankruptcy Procedure 6004(g).

6. Prohibiting payment of the Debtor’s homestead exemption claim in the Property
subject to the outcome of the Trustee’s Objection to Homestead Exemption Claim.

7. Once escrow on the sale of the Property closes, authorizing the Trustee to make
the interim distribution to allowed priority and general unsecured claims as set forth above.

8. And for such other and further relief as the Court deems just and proper under the

circumstances of this case,

Dated: March g, 2007 SHULMAN HODGES & BASTIAN LLP

s e .
R
"

}Z&

Attorneys for Richard A. Marshack, the Chapter 7 Trustee
for the bankruptcy estate Robert L. McWhirk
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1 MEMORANDUM OF POINTS AND AUTHORITIES

I1. COURT MAY AUTHORIZE THE SALE OF THE PROPERTY WHEN THERE IS

[S8)

A GOOD FAITH PURCHASER

(95

The Trustee, after notice and hearing, may sell property of the estate. Bankruptcy Code
Section 363(b). The standards to establish are that there is a sound business purpose for the sale,
that the sale is in the best interests of the estate, i.c., the sale is for a fair and reasonable price,
that there is accurate and reasonable notice to creditors and that the sale 1s made in good faith. [n

re Wilde Horse Enterprises. Inc., 136 B.R. 830, 841 (Bankr. C.D. Cal. 1991); In_re Lionel Corp.,

722 F.2d 1063, 1069 (2d Cir. 1983). Business justification would include the need to close a sale

[ e = L, TN -

to one of very few serious bidders where an asset has been shopped and a delay could jeopardize

11 |[the transaction. See, e.g., In re Crowthers McCall Pattner, Inc., 114 B.R. 877, 885 (Bankr.

12 {|S.D.N.Y. 1990) (extreme difficulty finding a buyer justified merger when buyer found). The
13 || Trustee’s proposed sale of Property meets the foregoing criteria.

14 || A. Sound Business Purpose

15 The Ninth Circuit in In re Walter, 83 B.R. 14 (Bankr. 9th Cir. 1988) has adopted a
16 | flexible, case by case test to determine whether the business purpose for a proposed sale justifies
17 { disposition of property of the estate under Section 363(b). In Walter, the Ninth Circuit, adopting

18 | the reasoning of the Fifth Circuit in In re Continental Air Lines, Inc., 780 F.2d 1223 (5th Cir.

19 | 1986), and the Second Circuit in In re Lionel Corp., 722 F.2d 1063 (2d Cir. 1983), set forth the

20 | following standard to be applied under Bankruptcy Code Section 363(b).

21
Whether the proffered business justification is sufficient depends
22 on the case. As the Second Circuit held in Lionel, the bankruptcy
judge should consider all salient factors pertaining to the
23 proceeding and, accordingly, act to further the diverse interests of
the debtor, creditors and equity holders, alike. He might, for
24 example, look to such relevant factors as the proportionate value of
the assets to the estate as a whole, the amount of lapsed time since
25 the filing, the likelihood that a plan of reorganization will be
proposed and confirmed in the near future, the effect of the
26 proposed disposition on future plans of reorganization, the
proceeds to be obtained from the disposition vis-a-vis any
27 appraisals of the property, which of the alternatives of use, sale or
lcase the proposal envisions and, most importantly perhaps,
28 whether the asset is increasingly or decreasing in value. This list is
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not intended to be exclusive, but merely to provide guidance to the
bankruptcy judge.

Walter, supra, at 19-20 [quoting In re Continental Air Lines, Inc., 780 F.2d 1223, 1226 (5th Cir.

1986)].

Here, the facts surrounding the sale of the Property support the Trustee's business
decision that the proposed sale is in the best interests of the estate and its creditors.

Considering that the sale of the Property shall be subject to the overbid procedures, the
Trustee believes the Buyer’s offer for the purchase of the Property to be in the best interest of the
Estate and its creditors and that proposed purchase price of $2,900,000 subject to overbids is fair
and reasonable under the circumstances of this case. The Trustee has received no higher offers
for the Property.

Furthermore, if the Court does not approve the sale, the Trustee will incur additional
costs associated with locating another buyer for the Property, which may be difficult given the
current “soft” real estate market in Orange County. In the last year, it has been the Trustee’s
experience that real property is not moving very fast and locating a buyer for a higher end home
such as the Estate’s Property may be difficult.

Therefore, the Trustee respectfully submits that, if this Court applies the good business

reason standard suggested by the Second Circuit in Lionel, the sale should be approved.

B. The Sale Serves The Best Interests Of the Estate and Creditors

The benefits to the Estate, as set forth above, are tremendous due to the funds to be
generated from the sale that are anticipated to pay all unsecured claims in full except for the
CHFA Claim which will receive a substantial distribution when and if the State Court Judgment
is affirmed. The Trustee does not want to lose this beneficial business opportunity.

Thus, the Trustee has made a business decision that it is in the best interest of the
creditors of this Estate that this Sale Motion be approved.

C. Accurate and Reasonable Notice

It is expected that notice of this Sale Motion will satisfy the requirements for accurate

and reasonable notice and will be appropriate under the emergency circumstances.

30
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The Trustee shall provide notice of the proposed sale of the Property to creditors and
parties in interest. The Notice of this Sale Motion will include a summary of the terms and
conditions of the proposed sale, the time fixed for filing objections, and a general description of
the Property. The Trustee submits that the notice reQuirements will have been satisfied, thereby
allowing creditors and parties in interest an opportunity to object to the sale. Hence, no further
notice should be necessary.

D. The Sale is Made In Good Faith

The proposed sale has been brought in good faith and has been negotiated on an "arms
length" basis.

The court, in Wilde Horse Enterprises, set forth the factors in considering whether a

transaction is in good faith. The court stated:

'Good faith' encompasses fair value, and further speaks to the
integrity of the transaction. Typical 'bad faith' or misconduct,
would include collusion between the seller and buyer, or any
attempt to take unfair advantage of other potential purchasers. . . .
And, with respect to making such determinations, the court and
creditors must be provided with sufficient information to allow
them to take a position on the proposed sale. (citations omitted)

Id. at 842.

In the present case, the negotiation of the proposed sale was an arms-length transaction.
The necgotiations with the Buyer has resulted in an offer to sell the Property that will have
substantial benefit. As set forth in the Notice of the Sale Motion, the creditors will have been
provided with sufficient notice of the sale under the circumstances of this case. Accordingly, the
sale is in good faith and should be approved. The Trustee shall request such a finding pursuant
to Bankruptcy Code Section 363(m) at the hearing on this Sale Motion.

HI. SALE OF THE PROPERTY FREE AND CLEAR OF LIENS AND

ENCUMBRANCES SHOULD BE PERMITTED

Bankruptcy Code Section 363(f) allows a trustee to sell property of the bankruptcy estate
“free and clear of any interest in such property of an entity,” if any one of the following five

conditions is met:
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(1) applicable non-bankruptcy law permits a sale of
such property free and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such
property is to be sold is greater than the aggregate value of all liens
on such property;

(4)  such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or
equitable proceeding, to accept money satisfaction of such interest.

Bankruptcy Code Section 363(f).

Section 363(f) i1s written in the disjunctive and thus only one of the enumerated
conditions needs to be satisfied for Court approval to be appropriate. The Trustee believes that
several of these factors are satisfied by the proposed sale.

A. Section 363(NH)(2)- Consent

The sale of the Property is proper pursuant to Section 363(f)(2). The Trustee believes that
secured creditors the Orange County Treasurer/Tax Collector and the City of Laguna Beach will
have no objection to the sale under the terims set forth herein as their liens will be satisfied.

In addition, the California Housing Finance Housing Agency has advised the Trustee that
is consents to the proposed sale of the Property and the treatment of its lien as provided in the
Sale Motion.

B. Section 363(f)(4)- Bona Fide Dispute

The Trustee believes that the sale of the Property is also proper under §363(f)(4) because
a bona fide dispute exists with regard to the Misita Lien.

In light of the dispute regarding the Misita Lien, the Trustee seeks to sell the Property
free and clear of such lien, with any interest asserted by the Misita Lien to attach to the proceeds
of sale pending agreement between the parties or further Court order. Any claims that Michael
Misita may have against the Estate are the subject of a bona fide dispute and therefore the sale of
the Property may go free and clear of such claims pursuant to Section 363(f)(4). A bona fide

dispute has been defined by In re Atwood, 124 B.R. 402 (Bankr. S.D. Ga. 1991) as a “genuine
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issue of material fact that bears upon the debtor’s hability, or meritorious contention as to the

application of law to undisputed facts.” 1d. at 407. In In re Milford Group, Inc., 150 B.R. 904
(Bankr. M.D. Pa. 1992), the court stated it need not resolve a bona fide dispute, but must
determine whether the issues presented are genuine as to the existence of a bona fide dispute. In
doing so, the Milford Court found that the debtor had met its burden to establish cause for the
Court to allow for the sale of the property, free and clear of liens. In the instant case, the
proposed sale of the Property conforms with the requirements of Section 363(f)(4) as the Trustee
has established the existence of a bona fide dispute with respect to the Misita Lien.

Courts have approved sales under Bankruptcy Code Section 363(f) even where the sale
price did not exceed the value of the liens asserted on the property so long as the sale is for fair

market value. In re Terrace Gardens Park Partnership, 96 B.R. 707 (Bankr. W.D. Tex. 1989); In

re_ Beker Indus. Corp., 63 B.R. 474, 477 (Bankr. S.D.N.Y. 1986). Here, given the overbid

procedures, the Trustee believes that the Property will be sold for its maximum fair market value.

IV. THE COURT HAS AUTHORITY TO WAIVE THE TEN-DAY STAY OF SALE

Federal Rule of Bankruptcy Procedure 6004(g) provides that *“[a]n order authorizing the
use, sale or lease of property other than cash collateral is stayed until the expiration of 10 days
after entry of the order, unless the Court orders otherwise.”

The Trustee desires to close the sale of the Property as soon as practicable after entry of
an order approving the sale due to the pending foreclosure sale. Accordingly, the Trustee
requests that the Court in the discretion provided it under Federal Rule of Bankruptcy Procedure
6004(g), waive the ten-day of the order approving the sale of the Property to the Buyer.

V. THE COURT HAS AUTHORITY TO APPROVE THE BIDDING PROCEDURES

Implementation of the bidding procedures is an action outside of the ordinary course of
the business. Bankruptcy Code Section 363(b)(1) provides that a trustee “after notice and
hearing, may use, sell or lease, other than in the ordinary course of business, property of the
estate.” Furthermore, under Bankruptcy Code Section 105(a), *[tJhe court may issue any order,

process, or judgment that is necessary or appropriate to carry out the provisions of this title.”
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Thus, pursuant to Bankruptcy Code Sections 363(b)(1) and 105(a), this Court may authorize the
implementation of overbidding procedures.

The Ninth Circuit, in a case under the Bankruptcy Act, recognized the power of a
bankruptcy court to issue orders determining the terms and conditions for overbids with respect

to a sale of estate assets. In re Crown Corporation, 679 F.2d 774 (9th Cir. 1982). The Crown

Corporation court entered an order specifying the minimum consideration required for an
overbid as well as the particular contractual terms required to be offered by overbidders. 1d. at

777. The Crown Corporation decision also approves an order requiring and setting the amount

of potential overbidder’s deposits and authorized courts to determine the disposition of such

deposits. Id. While the discussion is not extensive, the Crown Corporation decision recognizes

the authority of bankruptcy courts to order the implementation of bidding procedures such as
those proposed in the present case.

A. The Overbid Procedures Are Untainted by Self-Dealing

The overbid procedures have been proposed in good faith and have been negotiated on an
*arms length” basis. Therefore, there is no prospective taint in dealings between Trustee and any
potential bidders.

B. The Overbid Procedures Encourage Bidding And Are Fair In Amount

The bidding procedures are designed to encourage, not hamper bidding and are
reasonable under the circumstances. The bidding procedures are intended to provide potential
overbidders with adequate information to make an informed decision as to the amount of their
bid and the validity of their bid.

C. The Overbid Procedures Are Fair, Reasonable And Serve The Best Interests Of The

Estate
The proposed bidding procedures serve the Estate in several ways. First, the procedures
themselves are fair, reasonable and productive; they will permit the Trustee to conduct an orderly

sale and obtain the best possible price on the best possible terms for the Property.
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The bidding procedures will ensure that all bids wilt be comparable. The Trustee will
determine which bid is the highest and best for the Estate. The comparability requirement of the
bidding procedures will make it possible to accomplish this task.

The bidding procedures will help the Trustee to obtain the highest and best possible price
for the Property. The bidding procedures institutes minimum overbid increments which the
Trustee believes are reasonable. Thus, Trustee will be able to obtain substantial benefit for this
Estate from the sale of the Property from competing bids.

The bidding procedure requires that potential bidders demonstrate their capacity to
complete the transaction. It would be a serious loss to the Estate if it surrendered its opportunity

to sell Property to one buyer in favor of a competing bidder only to discover the successful

bidder incapable of consummating the transaction. Thus, requiring bidders to qualify as

qualified bidders will protect the Estate from such a loss.

The most important benefit of the bidding procedures to the Estate is that their
implementation will enable the consummation of the proposed sale. The proposed sale will be
best way to obtain the maximum and most expedient recovery for creditors of this Estate.
Implementation of the bidding procedures is an essential component of consummating the sale of
the Property and maximizing the value of the Property for the Estate and creditors.

The bidding procedures proposed by the Trustee are fair and provide for a “level playing
field” for all prospective bidders with respect to the Property. The proposed bidding procedures
establish a reasonable but expeditious timeline for allowing the Trustee to give notice of the
proposed sale and qualified bidders to conduct reasonable due diligence and submit competing
offers for the Property, thereby potentially generating additional value for the Property.
Furthermore, the notice that the Trustee proposes to provide to creditors and parties in interest in
connection with the bidding procedures and Sale Motion is designed to attract the most interest
in the acquisition of the Property and is sufficient under the circumstances of this case. The
alternative to the proposed orderly sale and bidding procedures would be the loss of the Property

through a foreclosure sale, which would be detrimental to unsecured creditors of the Estate.
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1 | Thus, approval of this bidding procedures would serve the best interests of the Estate and its
2 | creditors.
3 V1. THE BREAK-UP FEE IS REASONABLE
4 As stated by.the court in In re Financial News Network, 126 B.R. 152 (D.C., S.D.N.Y.
5 |11991) at 154, "A break-up fee is an incentive payment to an unsuccessful bidder who placed the
6 | estate property in a sales configuration mode . . . to attract other bidders to the auction.” In
7 |{faddition, as stated by the District Court in In re Integrated Resources. Inc., 147 B.R. 650, at 659-
8 1661 (D.C,, S.D.N.Y. 1992).
9 Break-up fees are important tools to encourage bidding and to
» maximize the value of the debtor's assets. The usual rule is that if
10 break-up fees encourage bidding, they are enforceable; if they
stifle bidding they are not enforceable. In fact, because the
11 directors of a corporation have a duty to encourage bidding, break-
up fees can be necessary to discharge the director's duties to
12 maximize value.
13
CRTEF Corp. v. Federated Department Stores. Inc., 683 F.Supp. at 441.
14
15 "Outside bankruptcy, the business judgment rule normally applies
to the board's use of a defensive strategy, such as a break-up fee. . .
16 In assessing the incentive effect of the break-up fee, a court should
determine whether the dollar amount of the fee is so substantial
17 that it has a chilling affect on other prospective bidders. In making
this determination, the court should consider whether the proposed
18 acquiror attracted other bidders or simply received a potential
windfall. Break-up fees and other strategies may be legitimately
19 necessary to convince a white knight to enter the bidding by
providing some form of compensation for the risks 1t is
20 undertaking . . .
21 "A break_up fee should constitute a fair and reasonable percentage
of the proposed purchase price, and should be reasonably related to
22 the risk, effort, and expenses of the prospective purchaser. When
reasonable in relation to the bidder's efforts and to the magnitude
23 of the transaction, break up fees are generally permissible In re
y 999 Fifth Avenue Assocs., 96 B.R. at 29.
25 In this case, the Trustee readily acknowledges that a significant amount of time, effort
26 land expense will have been incurred by the Buyer in performing its due diligence and
27 [negotiating the terms of the sale of Property. In a transaction wherein the first overbid increment
28 | is anticipated to be at least $2,925,000 (Buyer's purchase price of $2,900,000 plus initial overbid
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of $25,000), it is anticipated that the break-up fee of up to $2,500 represents less than one

percent of the purchase price. More importantly, the break-up fee is only payable in the event

that there is a successful overbid. To the extent that competitive bidding increased the final sales

price and a sale takes place beyond that amount, the "net” to the creditors of the Estate would rise
dollar for dollar with every increment above the Buyer’s offer and the break-up fee would
remain constant at an amount not to exceed $2,500.

The Court should note that the break-up fee is only payable in the event that the sale
closes and the Buyer is not the successful bidder, thereby distinguishing these facts from those

presented in In re Hup Industries. Inc., 140 B.R. 19] (Bankr. N.D. Ohio 1992), wherein the court

did not approve the break-up fee arrangement when the party proposed to receive the break-up
fee was to receive the same regardless of the outcome of the proposed sale in the event
overbidding took place. Thus, the Trustee requests the Court approve the break-up fee proposed
to be paid to the Buyer in the event the sale closes and the Buyer is not the purchaser of the
Property.

VII. DISTRIBUTION TO CREDITORS IS PROPER AT THIS TIME

The Trustee's duties are set forth in 11 U.S.C. Section 704 which provides in relevant

part:
The trustee shall --

collect and reduce to money the property of the estate for which such

trustee serves, and close such estate as expeditiously as is compatible with
the best interests of parties in interest; . . .

Thus, pursuant to section 704(1) of the Bankruptcy Code, it is incumbent upon the
Trustee to close a bankruptcy estate as expeditiously as is compatible with the best interests of
parties in interest.

As set forth above, once escrow on the sale of the Property closes, it is anticipated that
there will be sufficient funds on hand to make the proposed interim distribution. After the
proposed interim distribution, in addition to the $378,000 reserve to be held on account of the
Misita Lien, the Trustee will have remaining Estate funds in the amount of no less than

$659,354.87 for payment of the administrative claims of the Trustee and his professionals.
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1 | Although the CHFA Claim will not be paid in full, the Trustee is advised that CHFA has no

2 |objection to the proposed interim distribution procedures.

3 The proposed interim distribution to the creditors does not harm the unsecured creditors
4 |fthat are paid in full and although it will not be paid in full, CHFA has no objection to the
5 [Iproposed interim distribution. Accordingly, the Trustee believes it is in the best interests of the
6 || Estate and its creditors to make the interim distribution immediately upon the closing of the sale
7 | of the Property.

8 VIII. CONCLUSION

9 Based upon the foregoing, the Trustee respectfully submits that good cause exists for

10 | granting the Sale Motion and granting to the Trustee such other and further relief as may be just

11 | and appropriate under the circumstances of this case.

Dated: March S2007 Respectfully submitted,

SHULM;LI‘LH-ODGE% BASTIAN LLP
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18 Attorneys for Richard A. Marshack, the
19 Chapter 7 Trustee for the bankruptcy estate
Robert L. McWhirk
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1 DECLARATION OF RICHARD A. MARSHACK

3]

I, Richard A. Marshack, declare:

1. I am the Chapter 7 Trustee for the bankruptcy estate (“Estate™) of In re Robert L.

(3]

4 | McWhirk, (“Debtor) Case No. SA 05-19596 ES. If called upon as witness, I could and would
5 | competently testify to the following of my own personal knowledge, information and belief.

6 2. I make this Declaration in support of Motion for Order: (1) Approving the Sale of
7 | Real Property Free and Clear of Certain Liens Pursuant to Bankruptcy Code 363(b)(1) and (f)
8 {and Subject to Overbid Procedures, Including Payment of a Break-Up Fee; (2) Approving
9 | Payment of Real Estate Commission; (3) Prohibiting Payment of the Debtor’s Homestead
0 || Exemption Claim Subject to Outcome of the Trustee’s Formal Objection to the Homestead
11 | Exemption Claim; (4) Approving Interim Distribution to Allowed Priority and General
Unsecured Claims Pursuant to Bankruptcy Code Section 704(1); and (5) Granting Related Relief
13 | (“Sale Motion™).

14 3. The Court’s PACER docket indicates that the Debtor filed a petition under
15 | Chapter 7 of the Bankruptcy Code on October 12, 2005 (“Petition Date™).

16 4, Among the assets of the Estate is the residential real property located at 31562
17 || Bluff Drive, Laguna Beach, California, 92651 (“Property”), Assessor Parcel No. 658-092-09.

18 | The Property is legally described as follows*:

19 Lot 15 of Tract No. 702 "Coast Royal", in the City of Laguna
Beach, County of Orange, State of California, as shown on a map
20 recorded in Book 21, Pages 1, 2 and 3 of Miscellaneous Maps, in
the office of the County Recorder of said county together with that
21 portion of the Southwesterly half of Bluff Drive bounded
Northwesterly by the Southwesterly prolongation of the
22 Northwesterly line of said Lot and Southeasterly by the
Southwesterly prolongation of the Southeasterly line of said lot as
23 abandoned by the board of supervisors by Instrument No. 23417
recorded August 11, 1926.
24
25 5. In his Bankruptcy Schedule A, the Debtor valued the Property at $3,500,000.
26
27
8 4 The legal description is believed to be accurate but may be corrected or updated by the title company in the
- transfer documents as necessary to complete the sale of the Property.
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6. I am advised that prior to the Petition Date, the Property was subject to the
following transfers of the title:

J The Debtor purchased the Property in 1997,

. In 1999, the Debtor caused a deed to be recorded that purports to transfer the
Property to the Robert. L. McWhirk Living Trust.

. In 2003, the Debtor caused a grant deed to be recorded that purports to transfer
the Property to James Machkoft and Southpac Trust International as Trustees of the Amended
and Restated RLM Family Trust dated January 14, 2003. The Debtor is a beneficiary of the
family trust.

On March 8, 2004, the Debtor caused a grant deed to be recorded that purports to transfer
the Property to RLM Family Holdings LLC, a Nevada Limited Liability Company ("RLM
Family Holdings LLC"). The Debtor is the sole member and manager of RLM Family Holdings
LLC.

7. Based on the foregoing, I believe that the the Debtor did not hold title to the
Property as of the Petition Date.

8. On or about April 6, 2006, the Court entered an order approving that certain
Stipulation Between Debtor, RLM Family Holdings L1.C and Trustee Re: Title to Residence
Located at 31562 Bluff Drive, Laguna Beach, Calitornia (“Property Disposition Stipulation”), a
true and correct copy of which is attached hercto as Exhibit A. The principal terms of the
Property Disposition Stipulation provide as follows:

a. Title to the Property has been transferred to me on behalf of the Estate.

b. Pursuant to the Property Disposition Stipulation, the Debtor and I reserved
our respective rights to argue whether the Debtor’s claimed homestead exemption claim in the
Property is proper. As set forth below, I have filed a motion objecting to the homestead
exemption claim.

c. I agreed not close on the sale of the Property until the earlier of January 1,

2007 or the date of the Clerk of the District Court of Appeals dockets or serves the ruling of the
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1 {i District Court of Appeals for Case No. G034967. (This is Debtor’s Appeal of the State Court

b

Judgment procured by CHFA prior to the Petition Date which is described below).

d. The Debtor agreed to obtain a notarized statement from Michael Misita

(]

4 | that he is owed no more than $252,000 by the Debtor or the Estate and to obtain a Modification

1

of Trust Agreement. This has been accomplished. Attached hercto as Exhibit B is a true and
correct copy of the notarized statement from Michael Misita
e. The Debtor, the Amended RLM Family Trust and the RLM Holding LLC

agreed by March 30, 20006, to causec payment in full of the loan by Capital Mortgage Limited

o e g &

against the Property and to obtain a recorded deed of reconveyance that effectively removes lien

10 | against the Property in favor of Capital Mortgage Limited. This has been accomplished.

11 9. In his Bankruptcy Schedule C, the Debtor claimed a homestead exemption in the
12 [ Property in the amount of $150,000 pursuant to CCP 704.730(a)(3).
13 10. I dispute the Debtor’s homestead exemption claim, based on, among other things,

14 | that the Debtor did not hold title to the Property as of the Petition Date and because I assert that
15 |l the Debtor fraudulently transferred the Property.

16 11.  As set forth above, pursuant to the Property Disposition Stipulation, the Debtor
17 | and I reserved our respective rights to argue whether the Debtor’s claimed homestead exemption
18 |lis proper. As we have been unable to resolve this issue without Court intervention, with the
19 }assistance of counsel | have filed a Motion Objecting to the Debtor’s Claimed Homestead
20 | Exemption (“Objection to Homestead Exemption Claim”). A hearing on the Objection to
21 | Homestead Exemption Claim is scheduled for May 8, 2007.

22 12. Thus, through my Sale Motion, I request that the Court enter an order prohibiting
23 jpayment of the Debtor’s homestead exemption claim in the Property subject to the outcome of
24 | the Objection to Homestead Exemption Claim. There will be sufficient funds in reserve to pay
25 [isuch homestcad exemption claim if the Debtor successfully defends the my objection.

26 13. Pursuant to Court order entered on October 31, 20006, I was authorized to employ

27 || Brian Johnson of Coldwell Banker Previews and Clarence Yoshikane of Prudential California
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1 i Realty (collectively the “Agents™) as my real estate professionals to assist in the marketing of the
2 [ Property. The Agents listed the Property for sale at $3,850,000.
3 14.  The Court order approving the employment of the Agents provides that subject to
4 | further application and Court order the Agents may receive a real estate commission in the
amount of five percent of the purchase price of the Property.

15.  Attached hereto as Exhibit C is a true and correct copy of a Preliminary Title
Report on the Property dated February 5, 2007 (“Title Report”). The Sale Motion contains a

5

6

7

8 | chart setting forth the liens and encumbrances against the Property as indicated in the Title
9 || Report and of which I have become aware of during this case along with my proposed treatment
0

10 jof the liens and encumbrances through the sale of the Property.
11 16. Although Debtor affirmatively scheduled Mr. Misita as holding a secured claim
12 [against the Estate in the amount of $427,920 in his Bankruptcy Schedule D, I believe that the

13 | Misita Lien is avoidable and the underlying obligation is unenforceable for several reasons,
14 jincluding but not limited to the following.

15 a. First, I contend that the Misita Deed of Trust is void as part of the Debtor's
16 || complex asset protection plan improperly designed to hinder creditors under which title to the
17 | Laguna Beach Property was transferred among RLM Family Holdings LLC, the Amended and
18 JRestated RLM Family Trust, the Robert L. McWhirk Trust, and Robert L. McWhirk.

19 b. Second, while the Debtor testified at his Section 341(a) Meeting of Creditors
20 fthat the underlying obligation due Mr. Misita is based on a largely oral agreement for the Debtor
21 [ to share with Mr. Misita appreciation in jointly owned properties, the "Trustor" under the Misita
22 |[Deed of Trust is the "Robert L McWhirk Trust” not the Debtor.

23 ¢. Third, the Debtor has admitted under oath that there is no "promissory note in
24 | the principal sum of $427,920", so the debt which the Misita Deed of Trust purportedly secures
25 |l does not exist.

26 d. Fourth, even if the Misita Deed of Trust is determined to secure the Debtor's
27 | obligations under the "appreciation splitting arrangement”, 1 do not believe Mr. Misita will be

28 [ able to prove an enforceable agreement as there is no writing to memorialize it.
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e. Fifth, it appears that execution and recordation of the Misita Deed of Trust
was done without the Debtor receiving reasonably equivalent value in exchange and with the
actual intent to hinder and defraud creditors.

17.  Although I am not aware of any other liens or encumbrances, out of an abundance
of caution, I sccks to the sell the Property free and clear of liens with liens and encumbrance not
satisfied through the sale to attach to the proceeds of the sale in the same validity and priority as
prior to the closing of the sale, pending agreement with the creditor or further Court Order.

18. I have has received an offer through the Agents from Lazzlo and Clara Dorna
(collectively the “Buyer)” to purchase the Property for $2,900,000. The purchase price includes
a deposit of $100,000. Attached hereto as Exhibit D is a true and correct copy of the Purchase
Agreement with all addendums (collectively the “Agreement”).

19. A summary of the Agreement's terms and highlights are discussed in the Sale
Motion, but the summary and discussion are not mecant to be a complete review of every
provision of the Agrcement. The Agreement itself is the legally binding documents I seek
approval of and, in the event of any inconsistency between the terms, provisions or effect of the
Agreement and the description of it in these pleadings, the Agreement alone shall govern and not
these pleadings or the descriptions herein.

20. I have determined that it would benefit the Estate by permitting all interested
parties to receive information and bid for the Property instead of selling to the Property to the
Buyer on an exclusive basis. Accordingly, in order to obtain the highest and best offer for the
benefit of the creditors of this Estate, I also seek Court approval of the bidding procedures set
forth in the Sale Motion.

21.  The procedures set forth in the Sale Motion will provide for an orderly
completion of the sale of the Property and insures that potential overbidders are provided with
full disclosure as to the overbid procedures and the specific Property to be sold. By having all
bidders compete on similar terms, the interested parties and the Court may compare competing

bids in order to realize the highest benefit for the Estate. Thus, I am requesting that the Court
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approve the overbid procedures as a fair and reasonable method of realizing the highest and best
price for the Property for the benefit of this estate's creditors.

22, Through Sale Motion, as provided in the Agreement, I seck authorization to pay a
real estate broker commission to the Agent in the total amount not to exceed five percent of the
gross selling price (or $145,000),

23. I am advised by my accountant that based on a tax basis of $900,000 for the
Property, the estimated capital gains taxes from the sale of the Property will be no more than
$311,040.

24.  In order to show that there are sufficient funds for payment of the Debtor’s
homestead exemption claim and the Misita Lien in the event that I do not prevail on the
Objection to Homestead Exemption Claim and/or the avoidance of the Misita Lien, the following
chart provides the estimated net proceeds from the sale of the Property in two scenarios:

e The first where the Debtor’s homestead exemption claim and the Misita Lien are
paid or held in reserve.
e The second where the Debtor’s homestead exemption claim and the Misita Lien

are not paid and no reserves are held.

Sale Price $2,900,000.00 $2,900,000.00
Less real estate commission (3%) and costs of sale | $217,500.00 $217,500.00
(estimated at 2,.5%) (total of 7.5%)

Less estimated real property taxes $28,590.79 $28,590.79
Less estimated payment to the City of Laguna Beach $25,514.34 $25,514.34
Less estimated capital gains taxes $311,040.00 $311,040.00
Less payment of Debtors” Homestead Exemption $150,000.00 $.00

Less $378,000 reserve on account of the Misita Lien $378,000.00 $.00
Estimated Net Proceeds $1,789,354.87 $2,317,354.87

25, Thus, through the proposed sale, I anticipates generating net proceeds of
approximately $1,789,354.87 to $2,317,354.87 (amounts are estimated). The estimated net
proceeds will increase in the event the purchase price is increased by a successtul overbid.

26.  The Sale Motion contains a chart which reflects the status of the claims against

the Estate.
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1 27. I am advised that on or about November 19, 2004, the California Housing Finance

3]

Agency (“CHFA™) obtained a judgment against the Debtor (“State Court Judgment™) in the state

court action entitled California Housing Finance Agency v. Hanover/California Management and

BWw

Accounting Center, Inc.. John G. Schienle, an individual. Robert L. McWhirk, an individual and

Robert L. McWhirk. a Professional Corporation., Orange County Case No. 02CC10634 (“CHFA

State Court Action™).

~N S

28. I am advised that on or about January 7, 2005, CHFA caused an Abstract of
8 lJudgment evidencing the State Court Judgment to be recorded with the Orange County
9 ||Recorder’s Oftice.

10 29. I am advised that the Debtor filed a notice of appeal (“Appeal”) of the State Court

11 || Judgment (Case No. G034968). Although the Fourth District Court of Appeals affirmed the

State Court Judgment, such opinion was withdrawn and the Appeal deemed resubmitted in the
13 | response to the request of CHFA for publication of the opinion

14 30. I dispute whether the CHFA Abstract of Judgment attaches to the Property. As of
15 || December 2004 a grant deed was recorded stating that title to the Property was held in the name
16 fof RLM Family Holdings, LLC. 1 contend that the CHFA Abstract of Judgment did not attach to
17 | the Property, as on the date it was recorded, RLM Family Holdings LLC, and not the Debtor,

18 || was the record title owner of the Property.

19 31.  Attached hereto as Exhibit E is a true and correct copy of the Stipulation for

20 | Surcharge of Disputed Secured Claim to Permit Payment of Certain Administrative Expenses;

21 | Order Thereon entered by the Court on May 4, 2006 (“CHFA Stipulation™).

22 32, In light of the fact that it will take several months to close the case due to time it

23 || will take to resolve the Misita Lien, hearings on the Objection to Homestead Exemption Claim,

24 | the procedural requirements to file tax returns and the procedural requirements to file my final

25 |report and account and to have the hearing on the my final report and account, in order to stop

26 | the accrual of interest on certain claims, 1 seek authority to make a total interim distribution not

27 lito exceed $1,300,000 as follow:
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Mailstop 5503

24000 Avila Road
Laguna Niguel, CA 92677
Amends Claim No. 1

Claim Creditor Proposed Distribution

No.

1 Department Of The Treasury $.00
Internal Revenue Service Amended — See Claim Below
M/S 5503
24000 Avila Rd
Laguna Niguel, Ca 92677

2 Orange County Treasurer-Tax Collector | $.00 to be paid through Escrow on the sale of the
P O Box 1438 Property
Santa Ana, CA 92702

3 Franchise Tax Board $4.645.55 — plus any allowed accrued interest on the
Attn Bankruptcy priority portion of the claim. Thus, this claim will be
POB 2952 paid in full.
Sacramento, CA 95812-2952

4 Imtemnal Revenue Service $10,143.58 — plus any allowed accrued interest on the

priority portion of the claim. Thus, this claim will be
paid in full.

5 Chase Bank USA NA
PO Box 15145
Wilmington De 19850-5145

$4,047.83. Thus, this claim will be paid in full.

6 Calif Housing Finance Agency
¢/o Paul Salvaty Esq.

400 S Hope St

Los Angeles, CA 90071

Up to $1,250,000 consisting of an initial payment of
$1,100,000 plus an additional $150,000 if the
Objection to Homestead Exemption Claim is sustained
subject to the CHFA Disbursement Procedures set
forth below

7 State  of Nevada Department of
Taxation — Revenue Division

555E Washington Ave Suite 1300

Las Vegas, NV 89101-1041

$2,466.20 — plus any allowed accrued interest on the
priority portion of the claim. Thus, this claim will be
paid in full.

Totals

$1,271,303.16

plus any allowed accrued interest on the priority
portion of the claims of the Franchise Tax Board, the
Internal Revenue Service and the State of Nevada
Department of Taxation ~ Revenue

33.

As to the claim of CHFA arising from a State Court Judgment that is currently the

subject of the pending Appeal, I propose the following distribution procedures:

¢ 1 will segregate funds in an account to be held for a potential interim distribution

to CHFA in the amount of $1,100,000 plus an additional $150,000 if the Objection to Homestead

Exemption Claim is sustained (“CHFA Segregated Funds”).

e The alleged lien of CHFA against the Laguna Beach Property shall attach to the

CHFA Segregated Funds in the same validity and priority as prior the close of escrow pending
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the final outcome of the Fourth District Court of Appeals ruling on the State Court Judgment.

e [f and when the Fourth District Court of Appeals affirms the State Court
Judgment, the CHFA Segregated Funds, including all interest accrued thereon, shall be paid to
CHFA on account of its claim against the Estate. However, in the event the Debtor files an
appeal of any order of the Fourth District Court of Appeals affirming the State Court Judgment,
and such ruling is later reversed, abridged, amended or otherwise altered, the CHFA Segregated
Funds paid to CHFA will be subject to disgorgement such that amounts paid to CHFA from the
CHFA Segregated Funds, including all accrued interest, shall be immediately returned to the
Estate to the extent the amount received by CHFA excceds the amount of the claim that is
ultimately allowed.

34, I am advised that CHFA has no objection to the proposed disbursement
procedures for the CHFA claim.

35. After payment of the interim distribution, the only remaining prepetition claims
against the Estate will be the balance of the CHFA Claim estimated at $12,014,8445, the
administrative claims of the Estate of my professionals and I and whatever claim Mr. Misita is
entitled to.

36.  After the proposed interim distribution, in addition to the $378,000 reserve to be
held on account of the Misita Lien, the Estate will have remaining funds in the amount of

approximately $659,354.87 for payment of the administrative claims of Estate, as follows:

Estimated proceeds from the sale of the Property (for illustration purposes only, $1,789,354.87
the lesser of the estimated sale proceeds has been used)

Less Interim Distribution (estimated at $1,130,000 to allow for payment in the $1,130,000.00
amount of $1,100,000 to CHFA, approximately $20,000 for other prepetition
claims and to allow for payment of accrued interest on the priority portion of the
claims of the Franchise Tax Board, the Internal Revenue Service and the State of
Nevada Department of Taxation — Revenue Division). This number will increase
to the extent the Debtor’s homestead exemption claim is reduced.

Funds Remaining $659,354.87

Claim of $13,264,844 less interim distribution of $1,250,000 = $12,014,844.
47
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37.  The amount of funds on hand will increase to the extent that the reserve of
$378,000 held on account of the Misita Lien is released to the Estate free and clear of the Misita
Lien. Thus, 1 believe that the amount remaining on hand in the Estate after the interim
distribution is more than sufficient to ensure future payment of all remaining administrative
claims against this Estate. I am advised that CHFA has no objection to the proposed interim
distribution.

38.  The proposed interim distribution to the creditors does not harm the unsecured
creditors of the Estate who except for CHFA will be paid in full. Although CHFA will not be
paid in full, CHFA has advised me that it has no objection to the proposed interim distribution
procedures.

39.  Accordingly, I believe it is in the best interests of the Estate and its creditors to
make the interim distribution immediately upon the entry of the Court's order approving the Sale
Motion and the closing of escrow on the sale of the Property.

40.  Considering that the sale of the Property shall be subject to the overbid
procedures, I believe the Buyer’s offer for the purchase of the Property to be in the best interest
of the Estate and its creditors and that proposed purchase price of $2,900,000 subject to overbids
is fair and reasonable under the circumstances of this case. I have received no higher offers for
the Property.

41.  Furthermore, if the Court does not approve the sale, the Estate will incur
additional costs associated with locating another buyer for the Property, which may be difficult
given the current “soft” real estate market in Orange County. In the last year, it has been my
experience that real property is not moving very fast and locating a buyer for a higher end home
such as the Estate’s Property may be difficult.

1
"
11
1"
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42. The sale of the Property provides a great benefit to the Estate. Once escrow
closes on the sale, except for the CHFA Claim which will receive a substantial distribution when
and if the State Court Judgment is affirmed, the sale will allow me to pay all other allowed
claims in full.

43. In summary, through the proposed sale, I will preserve a benefit for creditors
which may be lost if the Sale Motion is not granted. Thus, good cause exists to grant the Sale
Motion so that I do not lose this favorable business opportunity.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct,

Executed on March & _, 2007, at Foothill Ranch, California.

LA

Richard A. Marshack
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FILED
1 || BOHM, MATSEN, KEGEL & AGUILERA, LLP
, || James G. Bohm, Esq. (Bar No. 132430) AR - 5288
= |l Jacob E. Godard, Esq. (Bar No. 238668)
3 || 695 Town Center Drive, Ste. 700 T ARRRUPTCY COURT
~ Costa Mesa, CA 92626 _ CENTAAL ISTRCE O CALFORNA, _
- i 4 || Telephone: (714) 384-6500 LT T e
R 5 Fax: (714) 384-6501 ‘ _l:::_:__x TN i
- - )
D 6 || Attorneys for Defendant ROBERT L. McWHIRK AND MR 6 206 |
g RLM FAMILY HOLDINGS LLC and :
‘ 7 || AMENDED AND REDACTED RLM FAMILY TRUST e |
QULERN US i
O L (RSO A ‘
8 | [ . .t
0 UNITED STATES BANKRUPTCY COURT
0 CENTRAL DISTRICT OF CALIFORNIA- SANTA ANA DIVISION
| } {fn re: ) Case No. 8:05-bk-19596-ES
t ) Chapter 7
12 HEzROBERT L. McWHIRK, )
a ﬁ i ) STIPULATION BETWEEN DEBTOR,
13 Debtor )
8 'T = Rtk ) RLM FAMILY HOLDINGS LLC AND
o 14 |2 ) AMENDED AND REDACTED RLM
a0 & ) FAMILY TRUST AND TRUSTEE RE:
R i | TITLE TO RESIDENCE LOCATED AT
T3 ) 31562 BLUFF DRIVE, LAGUNA BEACH,
| CALIFORNIA; AND ORDER THEREON
17
)
18
19
20 Richard A, Marshack, Chapter 7 Trusteee (“Trustee™) for the Bankruptcy Estate of Robert

21 I L. McWhirk (“Debtor™), by and through his attorneys of record, Leonard Shulman, of Shulman
9 ||Hodges & Bastian LLP and Robert L. McWhirk, individually and as the managing member and
»3 || trustee of the sole member of RLM Family Holdings, LLC, A Nevada Limited Liability Company,
4 ||and as trustee for and on behalf of the Amended and Restated RLM Family Trust dated July 14,
25 |1 2003 by and through his attorneys of record, Jacob E. Godard, of Bohm, Matsen, Kegel & Aguilera

26 || LLP (collective the “Parties”), hereby agree and stipulate based on the following recitals:
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BACKGROUND INFORMATION 7

In November 2004, the California Housing Finance Agency obtained a judgment in the
Orange County Superior Court against Robert L. McWhirk for the sum of $6,744,602. Mr. .
McWhirk subsequently filed a notice of appeal. Oral argument is expected to take place in the .
Fourth District Court of Appeals in the summer of 2006.

In 1997, Mr. McWhirk purchased Residential Property located at 31562 Bluff Drive,
Laguna Beach, California, and legally described in Exhibit “A™ (the “‘Residence™). In 1999, Mr.
McWhirk caused a deed to be recorded that purports to transfer the Residence to the Robent L.
McWhirk Living Trust.

In 2003, Mr. McWhirk caused a grant deed to be recorded that purports to transfer the
Residence to James Machkoff and Southpac Trust International as Trustees of the Amended and
Restated RLM Family Trust dated January 14, 2003,

In 2004, Mr. McWhirk caused a grant deed to be recorded that purports to transfer the
Residence to RLM Family Holdings LLC, a Nevada Limited Liability Company ( “RLM Family
Holdings LLC.”)

On October 12, 2005, the Debtor filed a voluntary petition for relief under Chapter 7 of the
Bankruptcy Code (the “Petition Date”). Richard A. Marshack is the duly appointed, qualified and
acting Chapter 7 Trustee for the Debtor’s bankruptcy estate.

Investigation of the Debtor’s affairs has revealed that title to the Residence apparently held
or may be held by RLM Family Holdings, ILLC, of which Debtor is (i) the trustee of the sole
member, the Amended and Restated RLM Family Trust (“Amended RLM Family Trust”) pursuant
to the Modification of Trust Agreement attached hereto as Exhibit “B” and (ii) the manager,
pursuant to appointment by the Amended RLM Family Trust. Trustee contends that the transfer of
the Residence from the Amended and Restated RLM Family Trust to RLM Family Holdings LLC
appears to be the result of a complex asset protection plan. The partjes seek to place title to the

Residence in the name of the Trustee for purposes of administrating Debtor’s Bankruptcy Estate.
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. N
1 AGREEMENT
2 WHEREFORE, the Trustee, Debtor, the Amended RLM Family Trust and RLM Holdings
3 || LLC agree, subject to Court approval, as follows: N '
4 1. Title to the Residence, located 31562 Bluff Drive, Laguna Beach, CA 92651, and
5 legally described in Exhibit “A” shall and is hereby transferred to Richard A.
6 Marshack, as the Chapter 7 Trustee of the Debtor’s bankruptcy estate. Robert
7 McWhirk hereby represents and warrants that he is authorized to transfer the
8 property on behalf of RLM Family Holdings, LLC and on behalf of the Amended
9 and Restated RLM Family Trust. In addition 1o signing this stipulation, Robert
10 McWhirk agrees to sign any and all documents on his behalf and on behalf of RLM
11 Family Holdings, LLC and on behalf of Amended RLM Family Trust as trustee to
12 transfer the Residence including signing and delivering the quit claim deed(s)
13 attached hereto as exhibit “C”.
14 2. The transfers of the Residence to RLM Holdings, LLC and to the Amended RLM
15 Family Trust are avoided and said transfers are preserved for the benefit of the
16 Bankruptcy Estate. By signing this agreement and transferring title to the
17 Residence, it is the Debtor’s, the Amended and Restated RLM Family Trust’s and
18 RLM Holdings LLC’s intent to cause the Residence to be Property of the McWhirk
19 Bankruptcy Estate.  Debtor does not admit that the original transfer of the
20 Residence from the Amended RLM Family Trust to RLM Family Holdings, LLC
21 was valid in any respect and hereby reserves the right to allege that the deed
22 transferring title in the Residence from the Amended RLM Family Trust to RLM
23 Family Holdings, LLC was void ab initio. Debtor, Amended RLM Family Trust and
24 RLM Holdings, LLC is reserving this right solely for the purpose of establishing
25 that the Residence was held by the Debtor so as to entitle the Debtor to receive a
26 homestead exemption. Trustee reserves all rights including the right to argue that
27 the property was not held or owned by the debtor as of the petition date and
28 therefore the debtor is not entitled to a homestead exemption.
T |
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Trustee agrees not to close on a sale of the Residence until the earlier of Januvary-4.

2007 or the date the Clerk of the District Court of Appeals dockets or serves the

ruling of the District Court of Appeals for case no. G034968. For good cause shown

by way of noticed motion, the Court may shorten the dates set forth in this

paragraph. In the interim, Truslee has the right to market the property.

The Trustee’s obligations under paragraph 3 herein will terminate upon the

happening of uny of the following events:

a.

Any breach of the covenants set forth in paragraphs 1, 2, 5 and 8 of the
Stipulation;

The liling of any proceeding challenging the transfers set forth in this
Stipulation or the attachments to this; or

The Debtor files or causes to be filed a motion to dismiss or convert the
bankruptcy case.

If the Court grants relief from the automatic stay to permit any creditor other
than the California Housing Finance Agency to start or continue proceedings
to sell the Residence. If good cause exists, the Trustee will oppose any

motion for rcliel from stay.

Debtor covenants to:

a.

To keep the Residence in the current condition or better at his own expense;
Pay all interest that accrues post-petition on all debts secured by the Real
Property;

Repair the Residence at his own expense;

Turnover funds referred to in the document entitled *“Stipulation for Turnover
of Tax Refund” by March 10, 2006;

Not to amend the Amended RLM Family Trust without written consent of
the Chapter 7 Trustee;

Complete and timely fulfill all obligations set forth in all paragraphs of this
Stipulation;
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] g Obtain by March 20, 2006 a notarized Quit Claim Deed transferring any |
2 ownership interest Michael Misita has in the Residence to Trustee and obtain
3 a signed and notarized statement by Michael Misita stating that he is owed no
4 more than $252,000.00 by the Debtor or the Estate. Attached hereto as |
5 Exhibit “D” is a copy of the Quit Claim Deed, on which Debtor will obtain
6 Michael Misita’s notarized signature and return to Trustee on or before
7 March 20, 2006; and
8 h. Obtain all notarized signatures on all the documents attached hereto as
9 Exhibit “C” and the document entitled “Modification of Trust Agreement”
10 attached hereto as Exhibit “B” by March 20, 2006.
11 i Cause by March 30, 2006 insurable (by Fidelity National Title) fee title in
12 the Residence to vest in the name of Richard A. Marshack, Chapter 7
13 Trustee.
14 6. If the State Court judgment is reversed Debtor will probably seek to dismiss his
15 bankruptcy procceding. If Debtor seeks to have the Chapter 7 case or any
6 bankruptcy proceeding under any chapter dismissed or if the Chapter 7 case or any
17 bankruptcy proceeding under any chapter is dismissed or converted, Debtor agrees
18 to pay all reasonable fees, expenses and claims of the Estate, Trustee’s professionals
19 and Trustee. Trustee’s compensation shall be all hours spent multiplied by the
20 Trustee’s customary hourly rate he charges as an attorney. During the pendency of
21 the appeal Trustee will need to continue to fulfill his responsibilities. Where
22 appropriate, Trustee will advise Debtor’s counsel of significant projects and seek
23 their input on completion on a cost savings basis, For example, Trustee needs to
24 conclude his analysis of Debtor’s Pension Plan. Debtor can save the estate money
25 by obtaining all documents requested by the Trustee.
26 7. Debior hereby agrees to extend the time for the Trustee and any party in interest to
27 object to the Debtor’s claim of exemptions and to file an objection to discharge
28 under 11 U.S.C. Section 727 to the later of March 1, 2007 or sixty (60) days from
Bohn; gr;if:;a Ll'l(;gd&
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I the date the Clerk of the District Court of Appeals dockets the final ruling ofthe

2 District Court of Appeals on appeal no. G034968.

3 8. Debtor, the Amended RLM Family Trust and the RLM Family Holding LLC shall

4 by March 30, 2000: I)cause payment in full of the loan by Capital Mortgage Linited
5 by applying the $1,000,000.00 certificate of deposit with Capital Security Bank

0 Limited: and 2) obtain and record a deed of reconveyance that effectively (so that

7 Fidelity National Title will issue a Title Policy that insures the lien to Capital

8 Mortgage Limited has been removed from title) removes the Capital Mortgage lien

9 from the Residence.

10 {{SO AGREED:

11
12 || Dated: Mack 94,2006 ﬂ%/é

Richard A. Marshack, Bankruptcy Trustee

15 || Dated:

Robert L. McWhirk

18 || Dated:

Robert L. McWhirk, on behalf of and as the
Managing Member and Trustee of the sole
20 Member of RLM Family Holdings, LLC,

A Nevada Limited Liability Company

23 || Dated:

Robert L. McWhirk, on behalf of and as the
Trustee of the Amended and Restated RLM
25 Family Trust dated July 14, 2003

vlan, Miteen, Keyel &2

Agelers, LLP EXHIBIT A

A Tosnd adter Drite Me. 200
Ueita \esa N R
SMY) Sad-ntQ ¢

Page 56

STIPIT A'FION



D= - v e o TU R S T )

NN
E I 8 QA R BRRESE %I ES0 D3

Bahem, Matsew, Kegal &1

- Agallem, LLP
&% Tows Cavat Orswe, S %00
Coma Mosa. CA 52428
O BI4L0

Dated: )ZLM ?, 2o

the date the Clerk of the District Court of Appeals dockets the final ruling of the
District Court of Appeals on appeal no. G034968. _

8. Debtor, the Amended RLM Family Trust and the RLM Family Holding LLC shall
by March 30, 2006: 1)cause payment in full of the loan by Capital Mortgage Limited
by applying the $1,000,000.00 certificate of deposit with Capital Security Bank
Limited; and 2) obtain and record a deed of reconveyance that effectively (sq that
Fidelity National Title will issue a Title Policy that insures the lien 1o Capital
Mortgage Limited has been removed from title) removes the Capital Mortgage lien
from the Residence.

SO AGREED:

Dated:

Richard A. Marshack, Bankruptey Trustee

Robert L. McWhirk

Da_ted: %M ?/ 22o06 A/—

Robent L. McWhirk, on behalf of and as the
Managing Member and Trustee of the sole
Member of RLM Family Holdings, LLC,

A Nevada Limited Liability Company

Dated: h st 7 SovC /é'-——-
/ Robert L. McWhirk, on behalf of and as the
Trustee of the Amended and Restated RLM
Family Trust dated Juby-14, 2003
:S_qnw-(. (>
e
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APPROVED AS TO FORM AND CONTENT: —

Dated: N\m\“ \5, 200 BOHM, MATSEN, KEGEL & AGUILERA. LLP
James G. Bohm .
Jacob E. Godard

_~Jacob E. Godard, attorneys for ROBERT L.
McWHIRK

Dated: fiw e 17,2006 SHULMAN HODGES & BASTIAN LLP
2

By: /J(’e %“" :’4‘”‘"’#

. Robert E.-Fluttenhoff, attorneys for Richard A.
Marshack, Chapter 7 Trustee for the bankruptcy estate
of Robert L. McWhirk

NO OBJECTION TO THE ABOVE:

Dated: CALIFORNIA HOUSING FINANCE AGENCY

Don Fitzgerald, attorneys for California Housing
Finance Agency

i
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i {APPROVED AS TO FORM AND CONTENT:
) .
3 i Dated: BOHM, MATSEN, KEGEL & AGUILERA, LLP
James G. Bohm
4 Jacob E. Godard
5
6 By:
- Jacob E. Godard, attorneys for ROBERT L.
7 McWHIRK
8
9 { Dated: SHULMAN HODGES & BASTIAN LLP
10
11 B}’i

Robert E. Huttenhoff, attorneys for Richard A.
i2 Marshack, Chapter 7 Trustee for the bankruptey estate
of Robert L. McWhirk

14 {{NO GBJECTION TO THE ABOVLE:

15 W Datea: A //,/ Lo b CALIFORNIA HOUSING FINANCE AGENCY
triy 1. -

’e
17 Q/ o S ’
By, bl (2 fg?%ﬁmﬁ@f
18 Don Fitzgerald, attoriicys for California Housing
Finance Agency

m

Cars Mn, CA 92804 7

G9) IR
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suduit, Mitsen, Kegel X
Aguilery, LLP
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ORDER -
Based on the forcgoing Supulation and the Court finding good cause:
T 1S HEREBY ORDERED that the stipulation is approved and title to Residence located
31562 Bluff Drive, Laguna Beach, CA 92651, and legally described in Exhibit A" is hereby
transferred to Richard A. Marshack, as the Chapter 7 Trustee of the Robert L. McWhirk Estate.
IT IS FURTHER ORDERED that the time for the Trustee and all parties in interest to object
to Defendant’s clatms of exemption and to object to discharge is extended as set forth in paragraph

7.

DATED k//g//?é %

THE HONORABLE ERITHE SMITH
UNITED STATES BANKRUPTCY JUDGE

EXHIBIT A
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LEGAL DESCRIPTION

Rea! property in the City of Laguna Beach, County of Orange, State of Californda, described as -
foltows:

LOT 15 OF TRACT NQ, 702, COAST ROYAL, AS SHOWN ON A MAP RECORDED IN BOOK 21,
PAGES 1, 2 AND 3 OF MISCELLANEQUS MAPS, RECORDS OF ORANGE COUNTY, CALIFORNIA,
TOGETHER WITH THAT PORTION OF THE NORTHEASTERLY HALF OF BLUFF DRIVE ADJACENT
TO SAID LOT 15, BOUNDED NORTHWESTERLY BY THE SOUTHWESTERLY PROLONGATION OF
THE NORTHWESTERLY LINE OF SAID LOT AND BOUNDED SQUTHEASTERLY BY THE
SOUTHWESTERLY PROLONGATION OF THE SOUTHEASTERLY LINE OF SAID LOT, AS
ABANDONED BY RESOLUTION OF THE BOARD OF SUPERVISORS OF ORANGE COUNTY, A
CERTIFIED COPY OF WHICH WAS RECORDED AUGUST 11, 1926, INSTRUMENT NO. 23417, IN
BOOK 28, PAGE 295 OF RECORDS QF SAID ORANGE COUNTY,
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MODIFICATION OF TRUST AGREEMENT

This MODIFICATION OF TRUST Agreement (“Modification Agreement”) is made this

day of 2006 by and among Robert L. McWhirk, settlor (“Settlor”) of
the Amended and Restated RLM Family Trust dated January 14, 2003 (the “Trust™),
Robert L. McWhirk as successor trustee of the Trust (“Trustee”), Jeffrey Machkoff and
Beverly E. McWhirk as Co- Protectors (“Protectors”) of the Trust and the beneficiaries of

the Trust (“Beneficiaries™).

RECITALS

WHEREAS, James Machkoff and Southpac Trust International, Inc. were
originally named as Co-Trustees of the Trust,

WHEREAS, James Machkoff subsequently resigned as Co-Trustee pursuant to
that certain Resignation of Trustee effective January 1, 2004, and Southpac Trust
International, Inc. now serves as sole trustee of the Trust;

WHEREAS, the Settlor, the Beneficiaries and the Protectors now desire that
Southpac Trust International, Inc. be removed as Trustee and Robert L. McWhirk be
appointed as successor sole Trustee;

WHEREAS, Settlor and the Beneficianes desire to amend the Trust without the
time and expense involved with obtaining a court order.  Settlor and Beneficiaries
acknowledge that California Probate Code Section 15404 authorizes the amendment of
the Trust without court order, provided that the consent of Settlor and all of the

Beneficiaries is obtained;

WHEREAS, Settlor has agreed to serve as successor sole Trustee (“Trustee”) of
the Trust as hereby amended; and

WHEREAS, Protectors have consented to modification of the Trust as hereby
amended, have agreed to remove Southpac Trust International, Inc. as Trustee, have
agreed to appoint Robert L. McWhirk as successor sole Trustee, and have agreed to
exercise their irrevocable power of attorney to transfer title of any Trust asset to Robert
L. Mc Whirk as successor sole Trustee.

NOW THEREFORE, in light of the foregoing, and for good and valuable
consideration the receipt of which 1s hereby acknowledged, the parties to the
Moadification Agreement hereby agree to the following:
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MODIFICATION OF TRUST

1.1 Modification of Trust. The Trust is hereby amended as follows:

Page 1

The fourth paragraph of page 1 of the Trust which provides:

“WHEREAS, upon amending and restating the ROBERT L. McWHIRK
TRUST, wa/d August 5, 1999 it will no longer be appropriate for the
Settlor to serve as Trustee;”

is deleted in its entirety.

The last paragraph ofpage 1 of the Trust is modified by adding a clause such that the last
three clauses of such paragraph shall read as follows:

“and the Settlor, effective upon execution of this Deed by the Trustees
named in Schedule I, hereby resigns as Trustee until such time as Settlor
accepts an appointment as a successor Trustee.”

Article VII

Paragraph A.3 of Article VII of the Trust, Resignation of Trustees, which begins on page
56 of the Trust, is modified by adding the following sentence to the end of such

Paragraph:

“Notwithstanding anything in this Instrument to the contrary, upon the
amendment of this Trust and appointment of a new Trustee, the prior
Trustee or Trustees shall be deemed to have resigned or to have been
removed without notice and such resignation or removal shall be deemed
effective upon acceptance by the new individual or entity of the position

of Trustee.”

Article VIII

Paragraph B.1.c.l. of Article VIII of the Trust, LIMITATION ON APPOINTMENT
which begins on page 63 of the Trust, is deleted in its entirety, through and including

subparagraph (i1) thereof..

Paragraph B.4.a.(ii) of Article VII of the Trust, Exercise of Power, which begins on page
67 of the Trust, is amended in its entirety and restated to read as follows:

EXHBIT A ~
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“ii. Exercise of Power, The Protector may exercise such power
without notice to the Trustee.”

Paragraph B.4.a.(iii) of Article VIH of the Trust, Reliance By Third Parties, which begins
on page 68 of the Trust, is amended in its entirety and restated to read as follows:

“iil. Reliance By Third Parties. The authority of the Protector to exercise
the power of attorney granted under this ARTICLE VIII B 4 a, and the
ability of any person to rely and act upon same without incurring liability
to any person howsoever interested mn this Settlement or in any accounts,
securities, properties and/or assets held hereunder, shall be evidenced by a
writing, signed by the Protector indicating Protector’s exercise of this
power of attorney.”

Paragraph B.4.e. of Article VIII of the Trust, Expenses of Succession; Security, which
begins on page 71 of the Trust, is deleted in its entirety.

Paragraph I. 1. of Article VIII of the Trust, Reimbursement/Indemnification, which
begins on page 78 of the Trust, is deleted in its entirety.

1.2 Successor Trustee Appointment and Acceptance By signing below, Robert L.
McWhirk hereby acknowledges the request by Settlor and Beneficiaries to amend the

Trust, hereby accepts the position of Trustee and hereby accepts delivery of the Trust

instrument, as amended.

1.3  Protector Removal of Trustee, Appointment of New Trustee and Exercise of
Power of Attorney to Transfer Title to New Trustee. By signing below, Jeffrey
Machkoff and Beverly E. McWhirk, as Protectors, hereby acknowledge the request by
Settlor and Beneficiaries to amend the Trust, hereby remove Southpac Trust
International, Inc. as Trustee, hereby appoint and accept Robert L. McWhirk as
successor sole Trustee, and hereby accept delivery of the Trust instrument, as amended.
Further, by signing below, Jeffrey Machkoff and Beverly E. McWhirk, as Protectors,
hereby exercise their irrevocable power of attorney as set forth in Paragraph B.4.a.(i) of
Article VIII of the Trust, beginning on page 66, and agree to execute any and all
additional documents necessary to effectively transfer title of any Trust asset from
Southpac Trust Intemational, Inc. as Trustee to Robert L. McWhirk as successor sole

Trustee,

14  Trustee Obligations. Upon the execution of this Modification Agreement,
Robert L. McWhirk as Trustee shall take such further action as may be necessary to carry
out the terms of this Modification Agreement.

.
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MISCELLANEOQUS

2.1  Successors and Assigns. This Modification Agreement shall be binding upon
and shall inure to the benefit of the successors and assigns of the parties hereto. This
Modification Agreement shall be binding upon any presently unborn persons.

2.2 Representation of Counsel. The Settlor, the Trustee, the Protectors and each
Beneficiary hereby acknowledges that they are not represented by the law firm of
Shulman, Hodges & Bastian and that they have agreed to either retain their own separate
counsel in connection with this Modification Agreement, or have waived their right to

such independent counsel.

2.3 Counterparts. This Modification Agreement may be executed in one or
more counterparts, each of which shall be deemed an original but all of which together
will constitute one and the same instrument.

EXECUTION

IN WITNESS WHEREOF, the parties herein below have duly executed this
Modification of Trust Agreement effective as of and on the first date set forth hereon.

TRUSTEE:

Robert L. McWhirk Dated Witness Dated
PROTECTORS: e

Jeffrey Machkoff Dated Witness Dated
SOUTHPAC TRUST INTER- Dated Witness Dated
NATIONAL, INC.

BY: Jeffrey Machkoff,
Attomney-in-fact

Beverly E. McWhirk Dated Witness Dated

EXHIBIT A :
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SOUTHPAC TRUST INTER- Dated Witness Dated
NATIONAL, INC.
BY: Beverly Machkoff,

Attomey-in-fact
SETTLOR:
Robert L. McWhirk Dated Witness Dated
BENEFICIARIES:
Robert L. McWhirk Dated Witess Dated
Michael J Misita Dated Witness Dated
Beverly E. McWhirk Dated Witness Dated
Rebecca J. Munson Dated Witness Dated
Rebecca J. Munsen as Dated Witness Dated
Guardian for the children
of Rebecca J. Munson
Kristofer R. Munson Dated Witness Dated
Kristofer R. Munson as Dated Witness Dated

Guardian for the children
of Kristofer R. Munson

i
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ACKNOWLEDGMENTS
STATE OF CALIFORNIA )
)ss.
COUNTY OF ) -
On , 2006 before me, .,

Notary Public, personally appeared ROBERT L. McWHIRK, /____/ personally known to
me or /__/ proved to me on the basts of satisfactory evidence to be the person whose
name is subscribed to the within instrument and acknowledged to me that he executed the
same in his authorized capacity, and that by his signature on the instrument the person, or

entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

Name (Typed or Printed)

CAPACITY CLAIMED BY SIGNER:

_x___ individual signing for oneself (settlor and beneficiary)

corporate officer(s) (Titles)
partner(s) Limited
General

attorney-in-fact
__X%__ trustee(s)/trustor(s)
guardian/conservator
other:

SIGNER IS REPRESENTING:
Name of Person(s) or Entity(ies)
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STATE OF CALIFORNIA )
)ss.
COUNTY OF )
On , 2006 before me,

Notary Public, personally appeared JEFFREY MACHKOFF, /___/ personally known to
me or /___/ proved to me on the basis of satisfactory evidence to be the person whose
name is subscribed to the within instrument and acknowledged to me that he executed the
same in his authorized capacity, and that by his signature on the instrument the person, or

entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

Name (Typed or Printed)
CAPACITY CLAIMED BY SIGNER:
_X__ individual signing for oneself (Protector)
corporate officer(s) (Titles)
partner(s) Limited
General

attomey-in-fact

trustee(s)/trustor(s)

guardian/conservator
__ X _ other: attorney-in-fact

SIGNER IS REPRESENTING:
Name of Person(s) or Entity(ies)

SOUTHPAC TRUST INTERNATIONAL, INC.

?
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STATE OF CALIFORNIA )
)ss.
COUNTY OF )

On , 2006 before me, ' s
Notary Public, personally appeared BEVERLY McWHIRK, /___/ personally known to
me or /___/ proved to me on the basis of satisfactory evidence to be the person whose
name is subscribed to the within instrument and acknowledged to me that she executed
the same in her authorized capacity, and that by her signature on the instrument the
person, or entity upon behalf of which the person acted, executed the instrument,

WITNESS my hand and official seal.

Name (Typed or Printed)

CAPACITY CLAIMED BY SIGNER:
_X___ individual signing for oneself (Protector and beneficiary),

corporate officer(s) (Titles)

partner(s) Limited
General

attorney-in-fact

trustee(s)/trustor(s)

guardian/conservator

__X__other: attomey-in-fact

SIGNER IS REPRESENTING:
Name of Person(s) or Entity(ies)

SOUTHPAC TRUST INTERNATIONAL, INC.
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STATE OF CALIFORNIA )
)ss.
COUNTY OF )
On , 2006 before me,

Notary Public, personally appeared MICHAEL J. MISITA, /___/ personally known to me
or/___/ proved to me on the basis of satisfactory evidence to be the person whose name
is subscribed to the within instrument and acknowledged to me that he executed the same
in his authorized capacity, and that by his signature on the instrument the person, or

entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

Name (Typed or Printed)

CAPACITY CLAIMED BY SIGNER:
_X____individual signing for oneself (beneficiary).
corporate officer(s) (Titles)
partner(s) Limited
General

attomey-in-fact
trustee(s)/trustor(s)
guardian/conservator

other:

SIGNER IS REPRESENTING:
Name of Person(s) or Entity(ies)
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STATE OF CALIFORNIA )
)ss.
COUNTY OF )
On , 2006 before me, .,

Notary Public, personally appeared REBECCA J. MUNSON, /___/ personally known to
me or /___/ proved to me on the basis of satisfactory evidence to be the person whose
name is subscribed to the within instrument and acknowledged to me that she executed
the same in her authorized capacity, and that by her signature on the instrument the

person, or entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

Name (Typed or Printed)
CAPACITY CLAIMED BY SIGNER:
_x____ individual signing for oneself (beneficiary).
corporate officer(s) (Titles)
partner(s) Limited
General
attorney-in-fact
trustee(s)/trustor(s)
__X__ guardian for the children of REBECCA J. MUNSON (beneficiaries)
other:
SIGNER 1S REPRESENTING:

Name of Person(s) or Entity(ies)

P
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STATE OF CALIFORNIA )
)ss.
COUNTY OF )

On , 2006 before me, )
Notary Public, personally appeared KRISTOFER R. MUNSON, /__ / personally known
to me or /__/ proved to me on the basis of satisfactory evidence to be the person whose
name is subscribed to the within instrument and acknowledged 1o me that he executed the
same in his authorized capacity, and that by his signature on the instrument the person, or
entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

Name (Typed or Printed)

CAPACITY CLAIMED BY SIGNER:
_X___ individual signing for oneself (beneficiary).

corporate officer(s) (Titles)
partner(s) Limited
General

attorney-in-fact
trustee(s)/trustor(s)

__x__ guardian for the children of KRISTOFER R. MUNSON (beneficiaries)
other:

SIGNER IS REPRESENTING:

Name of Person(s) or Entity(ies)
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WHEN RECORDED MAIL TO:
Michael J. Petersen
Shulman Hodges & Bastian LLP
26632 Towne Centre Drive
Suite 300
Foothill Range, CA 92610

THE UNDERSIGNED GRANTOR(s) DECLARE(s)
DOCUMENTARY TRANSFER TAX IS $ NONE
Transfer results in a change in the method of holding titlc to the real property
transferred without changing the proportional interests of the coowners in that

real property

Quitclaim Deed

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,

Robert L. McWhirk does hereby REMISE, RELEASE AND FOREVER QUITCLAIM to
Richard A. Marshack, Trustee of the Robert L. McWhirk Bankruptcy Estate

the real property in the City of Laguna Beach, County of Orange State of California described as

SEE EXHIBIT “A” ATTACHED HERETO AND INCORPORATED
HEREIN BY THIS REFERENCE FOR LEGAL DESCRIPTION.

20

Dated; )

STATE OF CALIFORNIA  } ss
COUNTY OF ORANGE  }

On __ 20 before me, personally appeared Robert L.
McWhirk, known to me (or proved to me on the basis of
satisfactory evidence) to be the person whose name is
subscribed 1o the within instrument and acknowledged to me
that he executed the same in his authorized capacity, and that by
his signature on the instrument the person or the entity upon
behalf of which the person acted, executed the instrument.

Robert L. McWhirk

WITNESS my hand and official seal.

Signature

ExpnE AL o) |
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LEGAL DESCRIPTION

Real property in the City of Laguna Beach, County of Orange, State of California, described as
follows:

LOT 15 OF TRACT NO. 702, COAST ROYAL, AS SHOWN ON A MAP RECORDED IN BOOK 21,
PAGES 1, 2 AND 3 OF MISCELLANEOUS MAPS, RECORDS OF ORANGE COUNTY, CALIFORNIA,
TOGETHER WITH THAT PORTION OF THE NORTHEASTERLY HALF OF BLUFF DRIVE ADJACENT
TO SAID LOT 15, BOUNDED NORTHWESTERLY BY THE SOUTHWESTERLY PROLONGATION OF
THE NORTHWESTERLY LINE OF SAID LOT AND BOUNDED SOUTHEASTERLY BY THE
SOUTHWESTERLY PROLONGATION OF THE SOUTHEASTERLY LINE OF SAID LQT, AS
ABANDONED BY RESOLUTION OF THE BOARD OF SUPERVISORS OF ORANGE COUNTY, A

CERTIFIED COPY OF WHICH WAS RECORDED AUGUST 11, 1926, INSTRUMENT NO. 23417, IN .

BOOK 28, PAGE 295 OF RECORDS OF SAID ORANGE COUNTY,

ﬁ%ﬁ@t& PAG
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WHEN RECORDED MAIL TO:
Michael J. Petersen
Shulman Hodges & Bastian LLP
26632 Towne Centre Drive
Suite 300
Foothill Range, CA 92610

THE UNDERSIGNED GRANTOR(s) DECLARE(s) -
DOCUMENTARY TRANSFER TAX IS $ NONE
Transfer results in a change in the method of holding title to the real property
transferred without changing the proportional interests of the coowners in that

real property

Quitclaim Deed

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,

Robert L. McWhirk, Trustee of the Robert L McWhirk Living Trust established August 5, 1999 does hereby
REMISE, RELEASE AND FOREVER QUITCLAIM to

Richard A. Marshack, Trustee of the Robest L. McWhirk Bankruptcy Estate

the rea) property in the City of Laguna Beach, County of Orange State of California described as

SEE EXHIBIT “A” ATTACHED HERETO AND INCORPORATED
HEREIN BY THIS REFERENCE FOR LEGAL DESCRIPTION.,

Dated: ,20__ Robert L McWhirk Living Trust

BY:

Robert L. McWhirk, trustee

STATE OF CALIFORNIA } ss
COUNTY OF ORANGE }

On__ , 20__ before me, persanally appeared Robert L.
McWhirk known to me (or proved to me on the basis of
satisfactory evidence) to be the person whose name is
subscribed to the within instrument and acknowledged to me
that he executed the same in his authorized capacity, and that by
his signature on the instrument the person or the entity upon
behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

Signature

——
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LEGAL DESCRIPTION

Real property in the City of Laguna Beach, County of Orange, State of Caflfornia, described as
follows: .

LOT 15 OF TRACT NO. 702, COAST ROYAL, AS SHOWN ON A MAP RECORDED IN BOOK 21,
PAGES 1, 2 AND 3 OF MISCELLANEOUS MAPS, RECORDS OF ORANGE COUNTY, CALIFORNIA,
TOGETHER WITH THAT PORTION OF THE NORTHEASTERLY HALF OF BLUFF DRIVE ADJACENT
TO SAID LOT 15, BOUNDED NORTHWESTERLY BY THE SOUTHWESTERLY PROLONGATION OF
THE NORTHWESTERLY LINE OF SAID LOT AND BOUNDED SOUTHEASTERLY BY THE
SOUTHWESTERLY PROLONGATION OF THE SOUTHEASTERLY LINE OF SAID LOT, AS
ABANDONED 8Y RESOLUTION OF THE BOARD OF SUPERVISORS OF ORANGE COUNTY, A
CERTIFIED COPY OF WHICH WAS RECORDED AUGUST 11, 1926, INSTRUMENT NO, 23417, IN .
BOOK 28, PAGE 295 OF RECORDS OF SAID ORANGE COUNTY.
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WHEN RECORDED MAIL TO:
Michael J. Petersen
Shulman Hodges & Bastian LLP
26632 Towne Centre Drive
Suite 300
foothill Range, CA 92610

THE UNDERSIGNED GRANTOR(s) DECLARE(s) -
DOCUMENTARY TRANSFER TAX IS S NONE
Transfer results in a change in the method of holding title to the real property -
transferred without changing the proportional interests of the coowners in that

real property

Quitciaim Deed

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,

AMENDED AND RESTATED RLM FAMILY TRUST w/a/d January 14, 2003 does hereby REMISE,
RELEASE AND FOREVER QUITCLAIM to

Richard A. Marshack, Trustee of the Robert L. McWhirk Bankruptcy Estate

the real property in the City of Laguna Beach, County of Orange State of California described as

SEE EXHIBIT “A” ATTACHED HERETO AND INCORPORATED
HEREIN BY THIS REFERENCE FOR LEGAL DESCRIPTION.

AMENDED AND RESTATED RLM FAMILY TRUST

BY:

Robert L. McWhirk, trustee

STATE OF CALIFORNIA } ss
COUNTY OF ORANGE }

On , 20__ before me, personally appeared Robert L.
McWhirk, trustee known to me (or proved to me on the basis of
satisfactory evidence) to be the person whose name is
subscribed to the within instrument and acknowledged to me
that he executed the same in his authorized capacity, and that by
his signature on the instrument the person or the entity upon
behalf of which the person acted, executed the instrurnent.

WITNESS my hand and official seal.

Signature
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LEGAL DESCRIPTION

Real property in the City of Laguna Beach, County of Orange, State of Californla, described as .
fotfows:

LOT 15 OF TRACT NG, 702, COAST ROYAL, AS SHOWN ON A MAP RECORDED IN BOOK 21,
PAGES 1, 2 AND 3 OF MISCELLANEQUS MAPS, RECORDS OF ORANGE COUNTY, CALIFORNIA,
TOGETHER WITH THAT PORTION OF THE NORTHEASTERLY HALF OF BLUFF DRIVE ADJACENT
TO SAID LOT 15, BOUNDED NORTHWESTERLY BY THE SOUTHWESTERLY PROLONGATION OF
THE NORTHWESTERLY LINE OF SAID LOT AND BOUNDED SOUTHEASTERLY 8Y THE
SOUTHWESTERLY PROLONGATION OF THE SOUTHEASTERLY LINE OF SAID LOT, AS
ABANDONED BY RESOLUTION OF THE BOARD OF SUPERVISORS OF ORANGE COUNTY, A
CERTIFIED COPY OF WHICH WAS RECORDED AUGUST 11, 1926, INSTRUMENT NO. 23417, IN |
BOOK 28, PAGE 295 OF RECORDS OF SAID ORANGE COUNTY,
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WHEN RECORDED MAIL TO:
Michael ). Petersen
Shulman Hodges & Bastian [LLP -
26632 Towne Centre Drive
Suite 300
Foothill Range, CA 92610

THE UNDERSIGNED GRANTOR(s) DECLARE(s)
DOCUMENTARY TRANSFER TAX IS $ NONE
Transfer results in a change in the method of holding title to the real property -
transferred without changing the proportional interests of the coowners in that

real property

Quitclaim Deed

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,

RLM FAMILY HOLDINGS LLC docs hereby REMISE, RELEASE AND FOREVER QUITCLAIM to
Richard A. Marshack, Trustee of the Robert L. McWhirk Bankruptcy Estate

the real property in the City of Laguna Beach, County of Orange State of California described as

SEE EXHIBIT “A” ATTACHED HERETO AND INCORPORATED
HEREIN BY THIS REFERENCE FOR LEGAL DESCRIPTION.

Dated: , 20 RLM FAMILY HOLDINGS LLC

By Amended and Restated RLM FAMILY TRUST, sole
member

STATE OF CALIFORNIA } ss
COUNTY OF ORANGE } BY:

Robert L. McWhirk, trustee

BY:

Robert L. McWhirk, manager

On , 20__ before me, personally appeared Robert L.
McWhirk known to me (or proved to me on the basis of
satisfactory evidence) to be the person whose name is
subscribed to the within instrument and acknowledged to me
that he executed the same in his authorized capacity, and that by
his signature on the instrument the person or the entity upon
behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

Signature
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LEGAL DESCRIPTION

Real property in the City of Laguna Beach, County of Orange, State of Callfornla, described as
foliows:

LOT 15 OF TRACT NO, 702, COAST ROYAL, AS SHOWN ON A MAP RECORDED IN BOOK 21,
PAGES 1, 2 AND 3 OF MISCELLANEQUS MAPS, RECORDS OF ORANGE COUNTY, CALTFORNIA,
TOGETHER WITH THAT PORTION OF THE NORTHEASTERLY HALF OF BLUFF DRIVE ADJACENT
TO SAID LOT 15, BOUNDED NORTHWESTERLY BY THE SOUTHWESTERLY PROLONGATION OF
THE NORTHWESTERLY LINE OF SAID LOT AND BOUNDED SOUTHEASTERLY BY THE
SOUTHWESTERLY PROLONGATION OF THE SOUTHEASTERLY LINE OF SAID LQT, AS
ABANDONED BY RESOLUTION OF THE BOARD OF SUPERVISORS OF ORANGE COUNTY, A
CERTIFIED COPY OF WHICH WAS RECORDED AUGUST 11, 1926, INSTRUMENT NO. 23417, IN
BOOK 28, PAGE 295 OF RECORDS OF SAID ORANGE COUNTY,
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WHEN RECORDED MAIL TO: -
Michael J. Petersen
Shulman Hodges & Bastian LLP o
26632 Towne Centre Drive
Suite 300
Foothill Range, CA 92610

THE UNDERSIGNED GRANTOR(s) DECLARE(s)
DOCUMENTARY TRANSFER TAX IS $ NONE
Transfer is without consideration to correct possible title matters

Quitclaim Deed

FOR A SUFFICIENT CONSIDERATION, receipt of which is hereby acknowledged,

Michael J. Misita individually and as the Trustee of the Michael J. Misita Trust wa/d August 5,
1999 does hereby REMISE, RELEASE AND FOREVER QUITCLAIM to

Richard A. Marshack, Trustee of the Robert L. McWhirk Bankruptcy Estate

the real property in the City of Laguna Beach, County of Orange State of California described as

SEE EXHIBIT “A” ATTACHED HERETO AND INCORPORATED
HEREIN BY THIS REFERENCE FOR LEGAL DESCRIPTION.

Excluded from this conveyance is all right and interest of Grantor pursuant to that ceniain Deed of Trust
dated January 14, 2003 and recorded January 16, 2003 in Orange County State of California as Instrument

No. 03-62038

Dated: , 20 :
Michael J. Misita, individually

STATE OF CALIFORNIA  } ss
COUNTY OF ORANGE  }

Michael J. Misita Trustee of the Michael
J. Misita Trust

On . 20__ before me, personally appeared Michael
J. Misita known to me (or proved to me on the basis of
satisfactory cvidence) to bc the person whose name is
subscribed to the within instrument and acknowledged to me
that he executed the same in his authorized capacity and his
individual capacity, and that by his signature on the instrument
the person or the entity upon behalf of which the person acted,
executed the instrument.

WITNESS my hand and official seal.

Signature
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LEGAL DESCRIPTION

Real property in the City of Laguna Beach, County of Orange, State of Californla, described as
follows:

LOT 15 OF TRACT NO. 702, COAST ROYAL, AS SHOWN ON A MAP RECORDED IN BOOK 23,
PAGES 1, 2 AND 3 OF MISCELLANEQUS MAPS, RECORDS OF ORANGE COUNTY, CALIFORNIA,
TOGETHER WITH THAT PORTION OF THE NORTHEASTERLY HALF OF BLUFF DRIVE ADJACENT
TO SAID LOT 15, BOUNDED NORTHWESTERLY BY THE SOUTHWESTERLY PROLONGATION OF
THE NORTHWESTERLY LINE OF SAID LOT AND BOUNDED SOUTHEASTERLY BY THE
SOUTHWESTERLY PROLONGATION OF THE SOUTHEASTERLY LINE OF SAID LOT, AS
ABANDQONED BY RESOLUTION OF THE BOARD OF SUPERVISORS OF ORANGE COUNTY, A
CERTIFIED COPY OF WHICH WAS RECORDED AUGUST 11, 1926, INSTRUMENT NO. 23417, IN .
BOOK 28, PAGE 295 OF RECORDS OF SAID ORANGE COUNTY.

00
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF ORANGE

1 am employed in the City of Foothill Ranch, County of Orange, State of California. [ am over the age
of 18 years and not a party to the within action. My business address is 26632 Towne Centre, Suite 300,
Foothill Ranch, California 92610,

On March 14, 2006, | served the documents named below on the parties as follows:

DOCUMENT(S) SERVED: STIPULATION BETWEEN THE DEBTOR, RLM FAMILY

HOLDINGS LLC AND AMENDED AND RESTATED RLM
FAMILY TRUST AND TRUSTEE RE TITLE TO RESIDENCE
LOCATED AT 31562 BLUFF DRIVE, LAGUNA BEACH,
CALIFORNIA

SERVED UPON: SEE THE ATTACHED SERVICE LIST

(BY MAIL) | caused each such envelope, with postage thereon fully prepaid, to be placed in the
United States mail at Foothill Ranch, Califommia. 1 am readily familiar with the practice of
Marshack Shulman Hodges & Bastian LLP for collection and processing of correspondence for
mailing, said practice being that in the ordinary course of business, mail is deposited in the
United States Postal Service the same day as it is placed for collection. 1 am aware that on
motion of party served, service is presumed invalid if postal cancellation date or postage meter
date is more than one day after date of deposit for mailing in affidavit.

(BY FACSIMILE) Pursuant to C.R.C. 2009(i), | either caused, or had somcone cause, the
transmitting machine to properly transmit the attached documents to the facsimile numbers
shown on the service list. The above-referenced document was transmitted by facsimile
transmission and the transmission was reported as completed and without error.

(BY FEDERAL EXPRESS OR AIRBORNE EXPRESS) I am readily familiar with the practice
of Marshack Shulman Hodges & Bastian LLP for collection and processing of documents for
overnight delivery and know that the document(s) described herein will be deposited in a box or
other facility regularly maintained by such overnight delivery company for overnight delivery.

(BY PERSONAL SERVICE) I delivered to an authorized courier or driver authorized by ASAP
Corporate Service to receive documents to be delivered on the same date. A proof of service
signed by the authorized courier will be filed forthwith.

{STATE) I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

(FEDERAL) I declare that [ am employed in the office of a member of the bar of this court, at
whose direction this service was made.

Executed on March 14, 2006, at Foothill Ranch, Callwﬂ

Lorre E. Clapp

EXHIBIT A
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Intercsted Party
United States Trustee

Ronald Reagan Federal Building
and United States Court House
411 West Fourth Street Suite 9041
Santa Ana, CA 92701-8000

Debtor

Robert L Mcwhirk

31562 Bluff Drive
Laguna Beach, CA 92651

Attorney for Debtor

Uzzi O Raanan, Esq.

Daning Gill Diamond & Kollitz LLP
2029 Century Park East, Third Floor
Los Angeles, CA 90067

Attorneys for Robert L. McWhirk and
RLM Family Holdings LLC and Amended and Restatied RLM Family Trust

James G. Bobhm, Esq

Jacob E. Godard, Esq

Bohm, Matsen, Kegel & Aguilera, LLP
695 Town Center Drive, Ste. 700
Costa Mesa, CA 92626

Attorneys for California Housing Finance Agency
Paul Salvaty Esq.

O'Melveny & Meyers LP

400 S Hope St

Los Angeles, CA 90071

Attorneys for California Housing Finance Agency
Donald W. Fitzgerald, Esq.

Felderstein Fitzgerald Willoughby & Pascuzzi LLP
400 Capitol Mall Suite 1450

Sacramento CA 95814

California Housing Finance Agency
Thomas C Hughes, Esq

California Housing Finance Agency
1121 L Street Suite 300

Sacramento, CA 95814
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Inre (S”OR'] TITI,,E) CHAPTER 7 CASE NUMBER:
ROBERT L. McWHIRK, SA 05-19596 ES
Debtor. "

NOTICE OF ENTRY OF JUDGMENT OR ORDER
AND CERTIFICATE OF MAILING

TO ALL PARTIES IN INTEREST ON THE ATTACHED SERVICE LIST:

I. You are hereby notified, pursuant to Local Bankruptcy Rule 9021-1(a)(1)}(E), that a judgment or order
entitled (specify):

STIPULATION BETWEEN THE DEBTOR, RLM FAMILY HOLDINGS LLC AND
AMENDED AND RESTATED RLM FAMILY TRUST AND TRUSTEE RE TITLE TO
RESIDENCE LOCATED AT 31562 BLUFF DRIVE, LAGUNA BEACH, CALIFORNIA;
AND ORDER THEREON

was entered on (specify date): APR 6 2006

2, I hereby centify that I mailed a copy of this notice and a true copy of the order or judgment to the persons

and entities on the attached service list on (specify date): APR—"_G— _2006 mmmmm .

Dated: APR 6 2006 JON D. CERETTO

CLERK OF THE BANKRUPTCY COURT

o L it

Deputy Clerk
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SERVICE LIST

Interested Party

United States Trustee

Ronald Reagan Federal Building
and United States Court House
411 West Fourth Street Suite 9041
Santa Ana, CA 92701-8000

Attorneys for the Trustee

Leonard M. Shulman Esq.

Shulman Hodges & Bastian LLP
26632 Towne Centre Drive Suite 300
Foothill Ranch, CA 92610-2808

Debtor

Robert L. Mcwhirk
31562 Bluft Drive
Laguna Beach, CA 92651

Attorney for Debtor

Uzzi O Raanan, Esq.

Daning Gill Diamond & Kollitz LLP
2029 Cenlury Park East, Third Floor
Los Angeles, CA 90067

Attorneys for Robert L McWhirk and
RLM Family Holdings LLC and Amended and Restated RLM Family Trust

James G. Bobhm, Esq

Jacob E. Godard, Esq

Bohm, Matsen, Kegel & Aguilera, LLP
695 Town Center Drive, Ste. 700
Costa Mesa, CA 92626

Attorneys for California Housing Finance Agency
Paul Salvaty Esq.

O'Melveny & Meyers LP

400 S Hope St

Los Angeles, CA 90071

Attorneys for California Housing Finance Agency
Donald W. Fitzgerald, Esq.

Felderstein Fitzgerald Willoughby & Pascuzzi LLP
400 Capitol Mall Suite 1450

Sacramento CA 95814

California Housing Finance Agency
Thomas C Hughes, Esq

California Housing Finance Agency
1121 L Street Suite 300

Sacramento, CA 95814
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EXHIBIT B .

Notarized Statement from Michael Misita
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ESTOPPEL CERTIFICATE -
From Michael J. Misita

This Estoppel Certificate made by the undersigned, Michael J. Misita, is made with
reference to the following facts:

A. [ assert that I am the holder of a debt in the original amount of $427,920 (the
“Obligation”) payable by Robert L. McWhirk, Trustee of the Robert L. McWhirk Trust, and that
the Obligation is secured by a Deed of Trust recorded January 16, 2003 against real property
located in Orange County, California, commonly known as 31562 Bluff Drive, Laguna Beach.

B. I am informed that an agreement entitled Stipulation Between Debtor, RLM
Family Holdings LLC and Amended and Restated RLM Family Trust and Trustee re Title to
Residence Located at 31562 Bluff Drive, Laguna Beach, California (the “Stipulation) has been
entered into by, among others, Robert L. McWhirk (“McWhirk™) and Richard A. Marshack,
Chapter 7 Trustee (“Trustee”) for the bankruptcy estate of Robert L. McWhirk (“Estate™).

C. The Stipulation requires that McWhirk obtain from me a signed and notarized
statement stating that I am owed no more than $252,000 by McWhirk or the Estate. This
Estoppel Certificate is intended to be that signed and notarized statement.

CERTIFICATION
I, Michael J. Misita, declare and certify as follows:

1. The only claim I hold against the Debtor, the Estate or any property of the Estate
is the Obligation;

2. As of the date of this Certificate, the amount of the Obligation does not exceed
$252,000 due to my actions, subsequent to the creation of the Obligation, in using $172,000 of
my interest in the real property commonly known as 31562 Bluff Drive, Laguna Beach to make
personal investments;

3. I acknowledge that this Certificate does not constitute, and is not intended to be, a
Proof of Claim;

4. I acknowledge that the Trustee and other parties in interest retain the right to
object to and seek to declare void or invalid in any and all respects, any claim represented by the
Obligation, even as limited by this Certificate, and the Deed of Trust; and

5. I acknowledge that the Trustee and other parties in interest in the Chapter 7 case,
including but not Himited to the California Housing Finance Agency, are relying on this Estoppel
Certificate and I execute and issue this Estoppel Certificate with the intent that they so rely.
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-
I certify and declare under penalty of perjury that the foregoing is true and correct.

Executed this __?_ day of /W A 2 , 2006 in ﬁ(}{:‘%\f (.;ék , California.

Michael J. Misitd,” ~/

The California Housing Finance Agency hereby acknowledges that subsequent to the creation of
the Obligation, Michael J. Misita withdrew $172,000 of his interest in the real property
commonly known 31562 Bluff Drive, Laguna Beach, thus reducing the amount owed to him by
the Debtor or the Estate as explained above. The California Housing Agency will not assert any
claim on the $172,000 withdrawn by Michael J. Misita and used by him for personal
investinents.

California Housing Finance Agency

STATE OF C/?IfJORNIA )
. i ) ss.
COUNTY OF ROWCYS\CH )
On 6 -~ ZC) o)) before mey ‘%&HQYQ V@a Notary
Public, persqnal]y appeared M\CM—F \ \) . W\\ﬁ%ﬁ%ﬂﬁ@ﬁ&%’—l@@&lﬁ—@e (or
proved to me on the basis of satisfactory evidence) to be the personfs) whose namégi@are

subscribed to the within instrument and acknowledged to me tha€ hejshe/they executed the same

in @er their authorized capacity{les), and that by@wr/their signatura‘ﬁ\on the instrument
the personts), or the entity upon behalf of which the personfg) acted, executed the instrument.

WITNESS my hand and official seal.
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3 J. HARTGRAVES
A Commmission # 1382498 L

Notggy Public - California

\
1A sl

Signature ) © A (SEAL) ] N7y Cniversidej C%U?% s
STATE OF CALIFORNIA ) e ;E-
) ) ss.
COUNTY OF )
On before me, ,aNotary
Public, personally appeared , personally known to me (or

proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.

Signature (SEAL)
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Title Report
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B Fidelity National Title Company

PRELIMINARY REPORT

In response to the application for a policy of title insurance referenced herein, Fidelity
National Title Company hereby reports that it is prepared to issue, or cause to be
issued, as of the date hereof, a Policy or Policies of Title Insurance describing the land and
the estate or interest therein hereinafter set forth, insuring against loss which may be
sustained by reason of any defect, lien or encumbrance not shown or referred to as an
Exception herein or not excluded from coverage pursuant to the printed Schedules,
Conditions and Stipulations of said Policy forms.

The printed Exceptions and Exclusions from the coverage and Limitations on Covered Risks
of said Policy or Policies are set forth in Exhibit A attached. Limitations on Covered Risks
applicable to the CLTA and ALTA Homeowner's Policies of Title Insurance which establish
a Deductible Amount and a Maximum Dollar Limit of Liability for certain coverages are also
set forth in Exhibit A. Copies of the Policy forms should be read. They are available from
the office which issued this report.

This report (and any supplements or amendments hereto) is issued solely for the purpose
of facilitating the issuance of a policy of title insurance and no liability is assumed hereby.
If it is desired that liability be assumed prior to the issuance of a policy of title insurance, a
Binder or Commitment should be requested.

The Policy(s) of title insurance to be issued hereunder will be policy(s) of Fidelity National
Title Insurance Company, a California Corporation.

Please read the exceptions shown or referred to belovr and the exceptions and exclusions
set forth in Exhibit A of this report carefully. The exceptions and exclusions are meant to
provide you with notice of matters which are not covered under the terms of the title
insurance policy and should be carefully considered.

It is important to note that this preliminary report is not a written representation as to the
condition of title and may not list all liens, defects and encumbrances affecting title to the
land.

Fidelity National Title Company

RerORy > GW‘/ “MZ, L/
ATTESY
w/Q ‘_jw / { 2 ; Sacnvtwry
Ccémtersigned d
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=B} idelity National Title Company

377 E. Chapman Suite 235 Placentia, CA 92870
(714) 577-5202 FAX (714) 996-2254

PRELIMINARY REPORT

ESCROW OFFICER: Marlene ORDER NO.: 49036914
TITLE OFFICER: Debbie Tognetti
LOAN NO.:
TO: Real Escrow
660 Newport Center Drive #1250
Newport Beach, CA 92660

ATTN: Marlene
YOUR REFERENCE.: Real Escrow
SHORT TERM RATE: Yes

PROPERTY ADDRESS: 31562 BIuff Drive, Laguna Beach, California

EFFECTIVE DATE: February 5, 2007, 7:30 A.M.

The form of Policy or Policies of title insurance contemplated by this report is:
American Land Title Association Loan Policy (10-17-92) with A.L.T.A. Form 1 Coverage
American Land Title Association Homeowner's Policy of Title For a One-To-Four Family
Residence (10/22/03)

1. THE ESTATE OR INTEREST IN THE LAND HEREINAFTER DESCRIBED OR REFERRED
TO COVERED BY THIS REPORT IS:

A Fee
2. TITLE TO SAID ESTATE OR INTEREST AT THE DATE HEREOF 1S VESTED IN:
Richard A. Marshack, Trustee of the Robert L. McWhirk Bankruptcy Estate

3. THE LAND REFERRED TO IN THIS REPORT IS SITUATED IN THE CITY OF LAGUNA
BEACH, IN THE COUNTY OF ORANGE, STATE OF CALIFORNIA, AND IS
DESCRIBED AS FOLLOWS:

SEE EXHIBIT "ONE" ATTACHED HERETO AND MADE A PART HEREOF

LN\JP 09/29/2006
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Order No. 49036914

-~

EXHIBIT "ONE" _

Lot 15 of Tract No. 702 "Coast Royal", in the City of Laguna Beach, County of Orange,
State of California, as shown on a map recorded in Book 21, Pages 1, 2 and 3 of
Miscellaneous Maps, in the office of the County Recorder of said county together with that
portion of the Southwesterly half of Biuff Drive bounded Northwesterly by the
Southwesterly prolongation of the Northwesterly line of said Lot and Southeasterly by the
Southwesterly prolongation of the Southeasterly line of said lot as abandoned by the board -
of supervisors by Instrument No. 23417 recorded August 11, 1926.

Assessor's Parcel No: 658-092-09

EXHIBIT C Page 98

2 {Rev. 11/17/04)



Order No. 490369814

~ab

AT THE DATE HEREOF, ITEMS TO BE CONSIDERED AND EXCEPTIONS TO COVERAGE IN
ADDITION TO THE PRINTED EXCEPTIONS AND EXCLUSIONS IN SAID POLICY FORM
WOULD BE AS FOLLOWS:

1. Property taxes, including any personal property taxes and any assessments collected
with taxes, for the fiscal year 2006-2007, Assessor's Parcel Number 658-092-09.

Code Area Number: 05036

1st Instaliment; $6,463.00 Delinguent
2nd Installment: $6,463.00 Not Paid
Land: $686,768.00
Improvements: $250,685.00
Exemption: $None shown
Personal Property:  $None shown
Bill No.: None shown

2. An assessment by the improvement district shown below
Assessment
(or Bond) No: Parcel
Series: AD 99-4
District: County of Orange
For: Infrastructure (MA)
Bond issued: July 1, 2005

Said assessment is collected with the county/city property taxes.
3. Said property has been declared tax defaulted for non-payment of delinquent taxes for
the fiscal year 2005-2006.
APN: 658-092-09
Default No.:
Default Date: None Shown

Amounts to redeem for the above stated fiscal year (and subsequent years, if any) are:

Amount: $15,474.84
By: February 28, 2007
Amount; $15,664.79
By: March 31, 2007
4. Property taxes, which are a lien not yet due and payable, including any assessments

collected with taxes to be levied for the fiscal year 2007-2008.

5. The lien of supplemental taxes, if any, assessed pursuant to the provisions of Chapter
3.5 (Commencing with Section 75) of the Revenue and Taxation code of the State of
California.
6. Easement(s) for the purpose(s) shown below and rights incidental thereto as disclosed
by a document;
Purpose: The use of pedestrians over said portion of abandoned Bluff Drive
and a portion of said abandoned unnamed highway
Recorded: August 12, 1926, Book 667, Page 281, of Deeds
Affects: Southerly 15 feet of said land.
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ITEMS: (Continued) Order No. 49036914

10.

11.

12.

-l
The right and easement of all owners and their grantees of a portion of the lots in said

tract to use said portion of abandoned BIluff Drive and a portion of said abandoned _—
unnamed highway for vehicular and pedestrian purposes in passing to and from their
respective lots, and for ingress and egress to and from their lots as granted to said

owners by deed recorded August 12, 1926 in Book 667, Page 281 of Deeds.

Easement(s) for the purpose(s) shown below and rights incidental thereto as granted in

a document; -
Granted to: South Coast County Water District, a Corporation

Purpose: Woater pipe lines and water distribution system

Recorded: Book 661, Page 164, of Official Records

Affects: said land

The easement for ingress, egress and egress over said portion of vacated Bluff Drive
for the benefit of Lots 1 to 32 of said Tract No. 702, and Lot 1, except the
Northeasterly 100 feet thereof, as shown on a licensed surveyor's map filed in Book 3,
Pages 16 and 17 of record of surveys, in the office of the County Recorder of said
county, as reserved in the deed from Minnie A. Seamans and others to Violet M.
Parkin, recorded September 16, 1944 in Book 1269, Page 192 of Official Records.

Covenants, conditions and restrictions in the declaration of restrictions but omitting any
covenants or restrictions, if any, based upon race, color, religion, sex, sexual
orientation, familial status, martial status, disability, handicap, national origin, ancestry
or source of income, as set forth in applicable state or federal laws, except to the
extent that said covenant or restriction is permitted by applicable law.

Recorded: Book 1269, Page 192, of Official Records

Said covenants, conditions and restrictions provide that a violation thereof shall not
defeat the lien of any mortgage or deed of trust made in good faith and for value.

if this document contains any restriction based on race, color, religion, sex, familial
status, marital status, disability, national origin, or ancestry, that restriction violates
state and federal fair housing laws and is void, and may be removed pursuant to
Section 12956.1 of the government Code. Lawful restrictions under state and federal
law on the age of occupants in senior housing for older persons shall not be construed
as restrictions based on familial status.

Easement(s) for the purpose(s) shown below and rights incidental thereto as granted in
a document;

Granted to: San Diego Gas & Electric Company, a Corporation

Purpose: Underground electric facilities, and appurtenances for the
transmission and distribution of electricity, and underground
communication facilities and appurtenances

Recorded: January 11, 2005, Instrument No. 24993, of Official Records

Affects: Those portions of said land as described therein

Matters contained in that certain document entitled "Court Order Not To Dissipate
Assets” dated November 15, 2004, recorded November 16, 2004, instrument No.
1024099, of Official Records.

Reference is hereby made to said document for full particulars.
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ITEMS: (Continued) Order No. 49036914

13.

14.

15.

16.

17.

18.

Any easements not disclosed by those public records which impart constructive notice
as to matters affecting title to real property and which are not visible and apparent
from an inspection of the surface of said land.

A deed of trust to secure an indebtedness in the amount shown below, and any other
obtigations secured thereby

Amount: $427,920.00

Dated: January 14, 2003

Trustor: Robert L. McWhirk, Trustee of the Robert L. McWhirk Trust

Trustee: James Machkoff

Beneficiary: Michael J. Misita, Trustee of the Michael J. Misita Trust uw/a/d
August 5, 1999

Loan No.: None shown

Recorded: January 16, 2003, Instrument No. 62038, of Official Records

A Notice of Assessment

.Recorded: December 22, 2004, Instrument No. 1135412, of Official

Records.

Reference is made to said document for full particulars.

In order to complete this report, this Company requires a Statement of Information to
be completed by the following party,

Party: All parties

The Company reserves the right to add additional items or make further requirements
after review of the requested Statement(s) of Information.

Any invalidity or defect in the title of the vestees in the event that the trust referred to
herein is invalid or fails to grant sufficient powers to the trustee(s) or in the event there
is a lack of compliance with the terms and provisions of the trust instrument.

If title is to be insured in the trustee(s) of a trust, (or if their act is to be insured), this
Company will require a Trust Certification pursuant to California Probate Code Section
18100.5. The Company reserves the right to except additionatl items and/or make
additional requirements after reviewing said documents.

Your application for title insurance was placed by reference to a street address only.
Based on our records, we believe that the description in this report covers the parcel
that you requested.

To prevent errors and to be certain that the proper parcel of land will appear on the
documents and on the policy of title insurance, we require written approval of the
legal description in this report be sent to this Company, signed by the parties to the
transaction,
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ITEMS: (Continued) Order No. 49036914

19.

20.

Note 1.

Note 2.

Note 3.

Note 4.

This company will require a statement of information from the parties named below in
order to complete this report, based on the effect of documents, proceedings, liens,
decrees, or other matters which do not specifically describe said land, but which, if any
do exist, may affect the title or impose liens or encumbrances thereon. After review of
the requested Statement(s) of Information the Company may have additional
requirements before the issuance of any policy of title insurance.

Parties: TBD

{Note: The statement of information is necessary to complete the search and
examination of title under this order. Any title search includes matters that are indexed
by name only, and having a completed statement of information assists the Company
in the elimination of certain matters which appear to involve the parties but in fact
affect another party with the same or similar name. Be assured that the statement of
information is essential and will be kept strictly confidential to this file).

NOTE: The policy of title insurance will include an arbitration provision. The Company
or the Insured may demand arbitration. Arbitrable matters may include, but are limited
to, any controversy or claim between the Company and the Insured arising out of or
relating to this policy, any service of the Company in connection with the issuance or
the breach of a policy provision or other obligation. Please ask your Escrow or Title
Officer for a sample copy of the policy to be issued if you wish to review the
arbitration provisions and any other provisions pertaining to your Title Insurance
coverage.

END OF ITEMS

The office of Debbie Tognetti may be reached by
phone at (714) 577-5200 or fax (714) 996-2296

None of the items shown in this report will cause the Company to decline to attach
CLTA Endorsement Form 100 to an Extended Coverage Loan Policy, when issued.

The Company is not aware of any matters which would cause it to decline to attach
the CLTA Endorsement Form 116 indicating that there is located on said land single
family residence known as 31562 Bluff Drive, Laguna Beach, CA to an Extended
Coverage Loan Policy.

The only deeds affecting said land, which recorded within twenty-four (24) months of
the date of this report, as are follows:

Grantor: Robert L. McWhirk

Grantee: Richard A. Marshack, Trustee of the Robert L. McWhirk
Bankruptcy Estate

Recorded: April 17, 2006, Instrument No. 255694, of Official Records

and

Grantor: Richard A. Marshack, Trustee of the Robert L. McWhirk Living
Trust established August 5, 1999

Grantee: Richard A. Marshack, Trustee of the Robert L. McWhirk
Bankruptcy Estate

Recorded: April 17, 20086, Instrument No. 255695, of Official Records
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ITEMS: (Continued) Order No. 49036914

Note 5.

Note 6.

Note 7.

and

Grantor: Amended and Restated RLM Family Trust u/a/d January 14, 2003

Grantee: Richard A. Marshack, Trustee of the Robert L. McWhirk
Bankruptcy Estate

Recorded: April 17, 2006, Instrument No. 255696, of Official Records

and

Grantor: RLM Family Holdings LLC

Grantee: Richard A. Marshack, Trustee of the Robert L. McWhirk
Bankruptcy Estate

Recorded: April 17, 2006, Instrument No. 255697, of Official Records

and

Grantor: Michael J. Misita individually and as the Trustee of the Michae! J.
Misita Trust u/a/d August 5, 1999

Grantee: Richard A. Marshack, Trustee of the Robert L. McWhirk
Bankruptcy Estate

Recorded: April 17, 20086, Instrument No. 255698, of Official Records

The charge for a policy of title insurance, when issued through this title order, will be
based on the Short Term Rate.

NOTE: Amended Civil Code Section 2941, which becomes effective on January 1,
2002, sets the fee for the processing and recordation of the reconveyance of each
Deed of Trust being paid off through this transaction at $45.00. THe reconveyance fee
MUST be clearly set forth in the Beneficiary's Payoff Demand Statement ("Demand”).
In addition, an assignment or authorized release of that fee, from the Beneficiary to the
Trustee of record, must be included. An example of the required language is as follows:

"The Beneficiary identified above hereby assigns, releases or transfers to the Trustee of
record, the sum of $45.00, included herein as "Reconveyance Fees", for the
processing and recordation of the Reconveyance of the Deed of Trust securing the
indebtedness covered hereby, and the Escrow Company or Title Company processing
this pay-off is authorized to deduct the Reconveyance Fee from this Demand and
forward said fee to the Trustee of record or the successor Trustee under the Deed of
Trust to be paid in full.”

Wiring instructions for Fidelity National Title Company, Orange County, California are
as follows:

Receiving Bank:

COMERICA BANK CALIFORNIA

FINANCIAL SERVICES GROUP

BEVERLY HILLS, CA 90301

ABA ROUTING NO.: 121137522

CREDIT ACCOUNT: 189-1964-288

CREDIT ACCOUNT NAME: FIDELITY NATIONAL TITLE COMPANY - TRUST

Order Numbers must be referenced on all wiring.

These wiring instructions are for this specific transaction involving the Title Department
of the Orange County office of Fidelity National Title. These instructions therefore
should not be used in other transactions without first verifying the information with our
accounting department. It is imperative that the wire text be exactly as indicated. Any
extraneous information may cause unnecessary delays in confirming the receipt of
funds.
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ITEMS: (Continued) Order No. 49036914

Note 8.

Note 9.

Note 10.

Note 11.

Note 12.

The Note shown below, which recites: "California Revenue and Taxation Code Section
18668, effective January 1, 1991, requires that the buyer in all sales of California Real
Estate, wherein the Seller shows an out of State Address, withhold 3-1/3% of the total
sales price as California State Income Tax, subject to the various provisions of the law

as therein contained.”

is hereby deleted and replaced with the following:

California Revenue and Taxation Code Section 18662, effective January 1, 1994 and
by amendment effective January 1, 2003, provides that the buyer in all sales of
California Real Estate may be required to withhold 3 and 1/3% of the total sales price
as California State Income Tax, subject to the various provisions of the law as therein
contained.

The current owner is entitled to receive 1 discount(s) of $20.00 each (Total $20.00) on
escrow services OR title insurance pursuant to the coordinated stipulated judgments
entered in actions filed by both the Attorney General and private class action plaintiffs.

Section 12413.1, California Insurance Code became effective January 1, 1990. This
legislation deals with the disbursement of funds deposited with any title entity acting in
an escrow or subescrow capacity. The law requires that all funds be deposited and
collected by the title entity’s escrow and/or subescrow account prior to disbursement
of any funds. Some methods of funding may subject funds to a holding period which
must expire before any funds may be disbursed. In order to avoid any such delays, all
fundings should be done through wire transfer, certified check or checks drawn on
California financial institutions.

The charge where an order is cancelled after the issuance of the report of title, will be
that amount which in the opinion of the Company is proper compensation for the
services rendered or the purpose for which the report is used, but in no event shall said
charge be less than the minimum amount required under Section 12404.1 of the
Insurance Code of the State of California. If the report cannot be cancelled "no fee"
pursuant to the provisions of said Insurance Code, then the minimum cancellation fee
shall be that permitted by law.

California Revenue and Taxation Code Section 18662, effective January 1, 1994 and
by amendment effective January 1, 2003, provides that the buyer in all sales of
California Real Estate may be required to withhold 3 and 1/3% of the total sales price
as California State Income Tax, subject to the various provisions of the law as therein
contained.
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Notice

You may be entitled to receive a $20.00 discount on escrow services if you
purchased, sold or refinanced residential property in California between May
19, 1995 and November 1, 2002. If you had more than one qualifying
transaction, you may be entitled to muitiple discounts.

If your previous transaction involved the same property that is the subject of
your current transaction, you do not have to do anything; the Company will
provide the discount, provided you are paying for escrow or title services in
this transaction.

If your previous transaction involved property different from the property that
is the subject of your current transaction, you must inform the Company of
the earlier transaction, provide the address of the property involved in the
previous transaction, and the date or approximate date that the escrow
closed to be eligible for the discount.

Unless you inform the Company of the prior transaction on property that is
not the subject of this transaction, the Company has no obligation to conduct
an investigation to determine if you qualify for a discount. If you provide the
Company information concerning a prior transaction, the Company is required
to determine if you qualify for a discount.

Effective through November 1, 2014
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Fidelity National Financial Group of Companies' Privacy Statement

July 1, 2001

We recognize and respect the privacy expectations of today's consumers and the requirements of applicable federal and
state privacy laws. We believe that making you aware of how we use your non-public personal information (°Personal
Information ), and to whom it is disclosed, will form the basis for a relationship of trust between us and the public that we
serve. This Privacy Statement provides that explanation. We reserve the right to change this Privacy Statement from time to
time consistent with applicable privacy laws.

In the course of our business, we may collect Personal Information about you from the following sources:

From applications or other forms we receive from you or your authorized representative;

From your transactions with, or from the services being performed by, us, our affiliates, or others;

From our internet web sites;

From the public records maintained by governmental entities that we either obtain directly from those entities, or
from our affiliates or others; and

From consumer or other reporting agencies.

Our Policies Regarding the Protection of the Confidentiality and Security of Your Personal Information

We maintain physical, electronic and procedural safeguards to protect your Personal Information from unauthorized access
or intrusion. We limit access to the Personal Information only to those employees who need such access in connection with
providing products or services to you or for other legitimate business purposes.

Our Policies and Practices Regarding the Sharing of Your Personal Information

We may share your Personal Information with our affiliates, such as insurance companies, agents, and other real estate
settlement service providers. We also may disclose your Personal Information:
to agents, brokers or representatives to provide you with services you have requested;
to third-party contractors or service providers who provide services or perform marketing or other functions on
our behalf; and
to others with whom we enter into joint marketing agreements for products or services that we believe you
may find of interest.

In addition, we will disclose your Personal Information when you direct or give us permission, when we are required by law
to do so, or when we suspect fraudulent or criminal activities. We also may disclose your Personal Information when
otherwise permitted by applicable privacy laws such as, for example, when disclosure is needed to enforce our rights arising
out of any agreement, transaction or relationship with you.

One of the important responsibilities of some of our affiliated companies is to record documents in the public domain. Such
documents may contain your Personal Information.

Right to Access Your Personal information and Ability to Correct Errors or Request Changes or Deletion
Certain states afford you the right to access your Personal Information and, under certain circumstances, to find out to
whom your Personal Information has been disclosed. Also, certain states afford you the right to request cormrection,
amendment or deletion of your Personal Information, We reserve the right, where permitted by law, to charge a reasonable
fee to cover the costs incurred in responding to such requests.
All requests must be made in writing to the following address:
Privacy Compliance Officer
Fidelity National Financial, Inc.
601 Riverside Avenue
Jacksonville, FL. 32204

Multiple Products or Services

If we provide you with more than one financial product or service, you may receive more than one privacy notice from us. We
apologize for any inconvenience this may cause you,
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ADDENDUM TO PURCHASE AGREEMENT

This Addendum to Purchase Agreement (hereinafter called "Agreement”) is entered into on
this 4 ____dayof e , 2008, by and between s2{p 4 Clard. Dormag.
(hereinafter "Buyer") and Righard A. Marshack, as Chapter 7 Trustee for the estate of:

Robert L. McWhirk, Case No. SA 05 —19596ES, (hereinafter called "Seller” or "Trustee")

pursuant to the terms and conditions as follows:

RECITALS

WHEREAS: The Debtor in the bankruptoy proceeding entitied Robert L. McWhirk,
Case No. SA 05 —19596ES is the owner of record of certain real property commonly
known as; 31562 Bluff Drive Laguna Beach, California 92651; AP # 658-092-09,

(Hereinafter the "Subject Property”).

WHEREAS: On October 12, 2005, the Debtor filed a petition seeking relief pursuant to
Chapter 7 of Title 11, of the United States Bankruptcy Code.

WHEREAS: As a result of the filing of the Chapter 7 petition, Richard A. Marshack, was
appointed as the Trustee to administer the assets of the bankruptcy estate, one of which

was the Debtor's interest in the Subject Property.

WHEREAS: Pursuantto 11 U.S.C. Section 363, Richard A. Marshack, Chapter 7 Trustee
and/or his attorneys will seek a Court Order authorizing the sale of the Subject Property.

NOW THEREFORE, THE PARTIES HEREBY AGREE AS FOLLOWS:

CONDITIONS OF SALE

1. Court Approval: Seller agrees to proceed in good faith to obtain Court approval for
the sale of property located at 31562 Bluff Drive Laguna Beach. California 92651; AP #
658-092-09, contemplated herein, within a reasonable time period after said offer.

2. Bfoker's Compensation: Brokers and Agents are entitled to compensation only upon
recordation of a deed or other evidence of fitle.

ﬂ% <P B
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3. No Assignment: This agreement is between Buyer and Seller. Buyer shall have no
right to assign the Escrow, this agreement, or transfer the Subject Property concurrent with

closing without consent of Seller.

4. Title_Insurance: The title insurance policy shall be subject only to liens,
encumbrances, clouds and other matters as may appear on the preliminary title report, that
are not to be removed at the close of Escrow, and have not been objected to by Buyer.
Should Seller be unwilling or unable to eliminate those title matters disapproved by Buyer
as above, the Seller may terminate this Agreement or; should Seller fail to deliver good and
marketable title as provided above, Seller or Buyer may terminate this Agreement. In
either case, the Buyer's deposit shall be returmed to Buyer, and Buyer shall have no
recourse against Seller, Richard A. Marshack, as Bankruptcy Trustee, individually, or the
Law Offices of Shulman, Hodges & Bastian, the bankruptcy estate of: Robert L.
MeWhirk, Case No. SA 05 —19596ES |, or the Debtor, or any real estate agent, broker or
altorney involved in this transaction.

5. Limitations of Sale: The parties acknowledge that the operation of the law has
placed the Bankruptcy Trustee in a unique role as the Seller of the Subject Property, which
is the subject of this agreement., Due to the nature of the Trustee’s role in administering
the bankruptcy estate, there are limitations as to the extent, type and character of the
agreement under which the Trustee can convey the Subject Property. The Trustee
proposes to sell this asset subject to certain limitations. The parties hereby acknowledge
that they understand the terms under which this Subject Property is to be conveyed may
vary substantially from the normal custorns and trade within the real estate industry.
Except where expressly mandated by operation of law, the Buyer consents to any such
modifications and amendments.

8. Purchase without Warranties: Buyers acknowledge that they are purchasing the
Subject Property from the Seller "AS 18" without warranties of any kind, expressed or
implied, being given by the Seller, conceming the condition of the property or the quality of
the title thereto, or any other matters relating to the Property. Buyer represents and
warrants that they are purchasing the Subject Property as a result of their own
investigations and are not buying the Subject Property pursuant to any representation
made by any Broker, Agent, Accountant, Attorney or Employee acting at the direction, or
on the behalf of the Seller. Buyers acknowledge that Buyers have inspected the Subject
Property, and upon closing of Escrow govemned by this Agreement, Buyer forever waives,
for himself, his heirs, successors and assigns, any and all claims against the Debtors, their
attorneys, agents and employees, the bankruptcy estate of: Robert L. McWhirk, Case No.
SA 05 -19596ES , Richard A. Marshack, as Bankruptcy Trustee and individually, and his
Attorneys, Agents and Employees, arising or which might otherwise arise in the future
concerning the Subject Property.

C.D. A
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7. Trustee’s Liability: Buyer acknowledges that the Trustee is acting in her official
capacity only. No personal liability shall be sought or enforced against the Trustee with
regard to this Agreement, including the Addendum, the assets, the sale of the Subject
Property, or the physical condition of the Subject Property. In the event that the Trustee
fails or refuses to complete the transaction for any reason, then the limit of the Trustee's
liability is only to retum any money paid to the Trustee by the Buyer, without deduction.
Prior fo and after the closing of escrow, the United States Bankruptcy Court shall have and
retain the sole and exclusive jurisdiction over the Assets of this transaction and Agreement;
and all disputes arising before and after closing shail be resolved in said Court.

8. Hold Harmless:

(a) Buyer understands the terms and conditions of the entire purchase contract and
holds the Estate and the realtors, brokers, agents, Richard A. Marshack, and the Law
Offices of Shulman, Hodges & Bastian, his attorneys, agents and employees harmless
from any liabilities arising from this contract.

{b) All parties hereto further agres, jointly and severally, to pay on demand as well
as to indemnify and hold Escrow harmless from and against all costs, damages,
judgments, attorneys' fees, expenses, obligations and liabilities of any kind or nature which
in good faith, Escrow may incur or sustain in connection with or arising out of this Escrow
and Escrow is hereby given a lien upon all the rights, titles and interest of each of the
undersignied in all escrow papers and other property and monies deposited in this escrow,
to protect the rights of escrow and to indemnify and reimburse Escrow under this
Agreement. In the event this Escrow is not completed for any reason, Escrow is authorized
to deduct and pay its fee, plus costs incurred from any funds on deposit.

9. Any and all disputes, which involve in any manner the Bankruptcy Estate or Richard
A. Marshack, arising from this Purchase Contract, this Addendum or relating in any
manner to the Subject Property, shall be resolved only in the United States
Bankruptcy Court, Central District of California, Santa Ana Division.

10.  Seller will not provide a pest control report nor pay for any corrective work;
nor shall Buyer receive any credit for corrective work.

11. Buyer is aware that this offer is contingent upon Chapter 7 Bankruptcy
Trustee approval, Bankruptcy Court confirmation & overbid procedures.

12. Buyer has NO CONTINGENCIES In this transaction; including but not limited
to the contingency of obtaining financing & appraisal, inspections, etc.

Doposit is refundable only if Bankruptey Court accepts overbid, or as
otherwise provided for in Para h 7 above.
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13.  Seller, at her own expense, shall arrange for the Subject Property to be in
vacant condition no later than (5) FIVE- calendar days prior to close of escrow.

14. In addition to the $100,000 deposit, Buyer will ‘
deposit the additional sum of $£,8¢2 ¢72 — (Balance of purchase price)

o L4 L4
into escrow on or before the close of escrow.

1, the Buyer herein, have reviewed the foregoing Agreement and understand the
terms and conditions set forth herein, and further agree to purchase the Subject

Property pursuant to said terms and conditions. /)
Dated: L %XW—

, Buyer
R T

Dated:

, Buyer

I, Seller, agree to sell the Subject Property pursuant to the terms and conditions set

forth herein. | QW ( é

Dated:
3o
:2'(‘ (/{ Richard A. Marshack, In his sole
capacity as Bankruptcy Trustee for the
Estate of:

Robert L. McWhirk, Case No. SA 05 —
18596ES and not in his individual
capacity or as a member of the Law
Offices of Shulman, Hodges & Bastian

SO AGREED,

Dated:

Brian Johnson, Trustee's Agent
Coldwell Banker Previews International
140 Newport Center Drive, Suite 100
Newport Beach, CA 92660

949.721.5015 Office, Direct Line
. 949.258.5151 Facsimile
Dated: -6 7

CA et eel] Bom e R, 2800

, Buyer’s Agent

COLD DRVEMY DOCTMOINITRNIX TRLGTIES & N0 kD mmmx@mmw
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Leonard M. Shulman — Bar No. 126349
SHULMAN HODGES & BASTIAN LLP : Fl LFD
632 Towne Centre Drive, Suite 300
Fpothill Ranch, Cahfornia 92610-2808
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ttorneys for Richard A. Marshack B T O A

Inre . Case No. SA 05-19596 ES
ROBERT L. MCWHIRK, Chapter 7

Debtor. STIPULATION FOR SURCHARGE OF
DISPUTED SECURED CLAIM TO PERMIT
PAYMENT OF CERTAIN
ADMINISTRATIVE EXPENSES; ORDER
THEREON

[No Hearing Required]

28

SHULMAN HODGES &
BASTIAN LLP
26062 Towar Centee Dine
Nuge tin)

Richard A. Marshack, Chapter 7 Trustee (“Trustee”) for the Bankruptcy Estate of Robert
L. McWhirk (“Debtor’™), and the California Housing Finance Agency (“CHFA™) by and through
its authorized representative (collectively the “Parties™), hereby agree and stipulate based on the

following recitals:
BACKGROUND INFORMATION

On November 19, 2004, CHFA obtained a judgment in the Orange County Superior
Court against Robert L. McWhirk for the sum of $12,309,654, which through the incorporation
of various post-judgment orders includes prejudgment interest, costs and attorneys fees (the
“State Court Judgment”). Debtor filed a noticé of appeal from the State Court Judgment but did
not obtain a stay pending appeal. Oral argument before the California Court of Appeals is

expected to take place in the summer of 2006.

1
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A\ " d ~e’

In 1997, Debtor purchased residential property located at 31562 Bluff Drive, Laguna
Beach, California, and legally described in Exhibit “A” (the “Residence”). In 1999 Debior
caused a deed to be recorded that purported to transfer the Residence to the Robert L. McWhirk
Living Trust.

In 2003, Debtor caused a grant deed to be recorded that purported to transfer the
Residence to James Machkoff and Southpac Trust International as Trustees of the Amended and
Restated RILM Famuly Trust dated January 14, 2003.

In 2004, Debtor caused a grant deed to be recorded that purports to transfer the Residence
to RLM Family Holdings LLC, a Nevada Limited Liability Company ("RLM Family Holdings
LLC”).

On January 7, 2005 CHFA caused to be recorded in the Orange County Recorder’s
Office an Abstract of Judgment evidencing the State Court Judgment (the “CHFA Abstract”).
CHFA contends that the CHFA Abstract encumbers and constitutes a valid lien against the
Residence.

On October 12, 2005, the Debtor filed a voluntary petition for relief under Chapter 7 of
the Bankruptcy Code (the “Petition Détc”). Richard A. Marshack is the duly appointed,
qualified and acting Chapter 7 Trustee for the Debtor’s bankruptcy estate.

Trustee disputes whether the CHFA Abstract attaches to the Residence. As of December
2004 a grant deed was of record stating that title to the Residence was held in the name of RLM
Family Holdings, LLC. Trustee contends that the CHFA Abstract did not attach to the
Residence, as on the date the CHFA Abstract was recorded RLM Family Holdings LLC, and not
the Debtor, was the record title owner of the Residence.

AGREEMENT

WHEREFORE, the Trustee and CHFA agree, subject to Court approval, as follows:

1. To the extent the CHFA has a valid lien against the Residence and the claim of
CHFA 1is determined to be an allowed secured claim under Bankruptcy Code section 506 (a)
CHFA consents to recovery by the Trustee pursuant to Bankruptcy Code section 506 (c) from

any proceeds of the Residence for (i) all reasonable and necessary fees, costs and expenses of the
2
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_ -
Trustee and professionals employed by the Trustee in connection with administration of the
Chapter 7 estate without regard to whether the services of the Trustee and his professionals
benefited CHFA as the holder of the CHFA Abstract, (i) any income taxes and all other
reasonable expenses incurred by the estate as a direct consequence of sale or liquidation of the
Residence by the Trustee and (iii) all fees for escrow services, title insurance and real estate
agents and brokers related to the sale or liquidation of the Residence. The Trustee shall use his
best efforts to keep to a minimum the income tax consequences of any such sale or liquidation of
the Residence, including appropriate use of all available tax attributes and exemptions.

2. Notwithstanding any other provisions of this Stipulation (i) CHFA does not consent
to the surcharge of its secured claim for fees, costs or expenses incurred in objecting to the claim
of, or otherwise prosecuting actions against, CHFA and (ii) absent further agreement or court
order for good cause shown the maximum amount under Paragraph 1, subsection (i} above of
reasonable fees, expenses and costs covered by this consent to surcharge shall not exceed
$420,000 exclusive of any fees and expenses of Felderstein, Fitzgerald, Willoughby & Pascuzzi
or O’Melveny & Myers and the maximum amount of income taxes under paragraph 1,
subsection (i1) above covered by this consent to surcharge shall not exceed $850,000.

3. This Stipulation does not prejudice Trustee’s right to dispute or object to CHFA's
claim, the validity of the claim or the CHFA Abstract or to the extent the claim is secured.

4. This Stipulation does not prejudice CHFA's right to object to the allowance and
payment of any claims to which CHFA has consented to surcharge in paragraph 1 above,
including but not limited to the claims of the Trustee, professionals of the bankruptcy estate and
taxes.

5. This Stipulation and the consent of CHFA to surcharge shall not apply to

proceeds of the Residence if the Residence is ordered abandoned from the estate or the case is

dismissed.
6. This Stipulation may be modified upon the written agreement of the Trustee and
CHFA.
i
' 3
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7. If there are proceeds that come into the estate that are not related to the Residence,
then administration expenses shall be paid first from those proceeds to the extent doing so would
be fair and equitable.

SO AGREED:
C RNIA HOUSING FINANCE AGENCY

Dateqd: 4‘06'06 C«dQ(“"’
by:_TrtopAkS € Y 0BHES

is:  ewnarol Coonsel

Dated: 4- 07-Ob @Lmé

Richard A. Marshack, Chapter 7 Trustec
for the bankruptcy estate of Robert L. McWhirk

APPROVED AS TO FORM AND CONTENT:

ERSTEIN FITZGERALD WILLOUGHRBY & PASCUZZI LLP

il [y £ seretd

Donald W.Fiizgerald (7//
Attomeys for California Housmg Finance Agency

SHULMAN HODGES & BASTIAN LLP

e —

BRI

ﬁ ?ﬂgﬂﬂﬂ}mlmm
omeys for Richard A. Marshack,

Chapter 7 Trustee for the bankrupltcy estate of
Robert L. McWhirk

ORDER

IT IS SO ORDERED.

Dated: g/& o s

THE HONORABLE ERITHE A. SMITH
UNITED STATES BANKRUPTCY JUDGE

4
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26632 Towne Centre Disve
Sune 30
Fanthall Kaasch, CA 92016

1 California 92610,

PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF ORANGE

I am cmployed in the City of Foothill Ranch, County of Orange, Staie of California. 1 am over the age of 18 years
and not a party to the within action. My business address is 26632 Towne Centre, Suite 300, Foothill Runch,

On April 7, 2006, [ served the documecats named below on the parties as follows:

DOCUMENT(S) SERVED: STIPULATION FOR SURCHARGE OF DISPUTED SECURED CLAIM TO
PERMIT PAYMENT OF CERTAIN ADMINISTRATIVE EXPENSES;
ORDER THEREON

SERVED UPON: SEE THE ATTACHED SERVICE LIST

X {BY MAIL) I caused each such envelope, with postage thereon fully prepaid, to be placed in the United States
mail at Foothill Ranch, California. 1 am readily familiar with the practice of Marshack Shulman Hodges &;
Bastian LLP for collection and pracessing of correspondence for mailing, said practice being that in the ordinary
course of business, mail is deposited in the United States Postal Service the same day as it is placed fof
colicction. I am awuare that on motion of pany served, service is presumed invalid if postal cancellation date of
postage meter date is more than one day after date of deposit for mailing in affidavit.

(BY FACSIMILE) Pursuant 10 C.R.C. 2009(i), I either caused, or had somcone cause, the trapsmitting maching

10 properly transmit the attached documents to the facsimile numbers shown on the service list. The abovef

referenced document was transmitted by facsimile transmission and the transmission was reported as complcled

and without error.

(BY FEDERAL EXPRESS OR AIRBORNE EXPRESS) 1 am readily familiar with the practice of Marshach

Shulman Hodges & Bastian LLP for collection and processing of documents for overnight delivery and know

that the document(s) described herein will be deposited in a box or other facility regularly maintained by sucl

overnight delivery company for overnight delivery.

(BY PERSONAL SERVICE) I delivered 10 an authorized courier or driver authorized by ASAP Corporatd

Service o receive documents to be delivered on the same date. A proof of service signed by the authorizec

courier will be filed forthwith.

(STATE) 1 declare under penalty of perjury under the Jaws of the State of Californiz that the above is true ang

correct.

(FEDERAL) 1 declare that [ am employed in the office of a member of the bar of this court, at whose directiol
X this service was made.

Executed on April 7, 2006, at Foothill Ranch, Californi

3%71/ MJW\-/

Axnne Maric Vernon
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SHULMAN HODGES &
BASTIANLLP
20032 Towaie Centie Drwve
Saue 3u)}

Foohit] Ranch, CA S2610

SERVICE LIST

INTERESTED PARTY

OFFICE OF THE U.S. TRUSTEE
411 W. FOURTH ST., SUITE 9041
SANTA ANA, CA 92701-8000

CHAPTER 7 TRUSTEE —~ VIA HAND DELIVERY
RICHARD A. MARSHACK

26632 TOWNE CENTER DRIVE SUITE 300
FOOTHILL RANCH, CA 92610

DEBTOR

ROBERT L. MCWHIRK
31562 BLUFF DRIVE
LAGUNA BEACH, CA 92651

COUNSEL FOR THE DEBTOR
JAMES BOHN, ESQ.

JACOB GODARD, ESQ.

BOHM, MATSEN, KEGEL & AGUILERA, LLP
695 TOWN CENTER DRIVE, SUITE 700
COSTA MESA, CALIFORNIA 92626

COUNSEL FOR CALIFORNIA HOUSING
FINANCE AGENCY/RFSN

DONALD W. FITZGERALD, ESQ.
PELDERSTEIN FITZGERALD WILLOUGHBY &
PASCUZZILLP

400 CAPITOL MALL, SUITE 1450
SACRAMENTO, CA 95814-4434

PAUL B. SALVATY, ESQ.
O'MELVENY & MYERS

400 S. HOPE STREET

LOS ANGELES, CA $0071-2859
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SHULMAN HODGES &
BASTIANRLP
20432 Towne Centre Drive
Sujte J0O
Foeohifl Raasch, CA 92610

Inte
Case No. SA 05-19596 ES
ROBERT L. MCWHIRK,
Chapter 7
Debtor.

NOTICE OF ENTRY OF JUDGMENT OR ORDER
AND CERTIFICATE OF MAILING

TO ALL PARTIES IN INTEREST ON THE ATTACHED SERVICE LIST:

You are hereby notified, pursuant to Local Bankruptcy Rule 9021-1(a)(1)(E), that a judgment*
or order entitled (specify):

STIPULATION FOR SURCHARGE OF DISPUTED SECURED CLAIM TO PERMIT
PAYMENT OF CERTAIN ADMINISTRATIVE EXPENSES; ORDER THEREON

was entered on (specify date): f)’! %j@y

I hereby certify that 1 mailed a copy of this notice and a true copy of the order or judgment to the

perg_g_ls m entities on the attached service list on (specify date):
»

Dated: ﬁ“/{% JON D. CERETTO

CLERK OF THE BANKRUPTCY COURT

7
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SHULMAN HODGES &
BASTIAN LLP
26612 Towne Centre D
Suite 300
Fourthil) Ranch, CA 92610

SERVICE LIST

INTERESTED PARTY

OFFICE OF THE US TRUSTEE
411 W. FOURTH ST., SUITE 9041
SANTA ANA, CA 92701-8000

CHAPTER 7 TRUSTEE

RICHARD A. MARSHACK

26632 TOWNE CENTER DRIVE SUITE 300
FOOTHILL RANCH, CA 92610

DEBTOR

ROBERT L. MCWHIRK
31562 BLUFF DRIVE
LAGUNA BEACH, CA 92651

COUNSEL FOR THE DEBTOR

JAMES BOHN, ESQ.

JACOB GODARD, ESQ.

BOHM, MATSEN, KEGEL & AGUILERA, LLP
695 TOWN CENTER DRIVE, SUITE 700
COSTA MESA, CALIFORNIA 92626

COUNSEL FOR CALIFORNIA HOUSING
FINANCE AGENCY/RFSN

DONALD W. FITZGERALD, ESQ.
FELDERSTEIN FITZGERALD WILLOUGHBY &
PASCUZZILLP

400 CAPITOL MALL, SUITE 1450
SACRAMENTO, CA 95814-4434

PAUL B, SALVATY, ESQ.
O’MELVENY & MYERS

400 S. HOPE STREET

LOS ANGELES, CA 90071-2899

ATTORNEYS FOR THE CHAPTER 7 TRUSTEE
LEONARD M. SHULMAN, ESQ.

ROBERT E. HUTTENHOFF, ESQ.

SHULMAN HODGES & BASTIAN LLP

26632 TOWNE CENTRE DRIVE, SUITE 300
FOOTHILL RANCH, CA 92610

8
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF ORANGE

1 am employed in the City of Foothill Ranch, County of Orange, State of California. I am over the age
of 18 years and not a party to the within action. My business address is 26632 Towne Centre, Suite 300,
Foothill Ranch, California 92610.

On March ;, 2007, 1 served the documents named below on the parties as follows:

DOCUMENT(S)
SERVED:

SERVED UPON:

(¢))

@)

©))

)

)

NOTICE OF MOTION AND CHAPTER 7 TRUSTEE’S MOTION
FOR ORDER:

APPROVING THE SALE OF REAL PROPERTY FREE
AND CLEAR OF CERTAIN LIENS PURSUANT TO
BANKRUPTCY CODE 363(b)(1) AND (f) AND SUBJECT
TO OVERBID PROCEDURES, INCLUGDING PAYMENT
OF A BREAK-UP FEE;

APPROVING PAYMENT OF REAL ESTATE
COMMISSION;

PROHIBITING PAYMENT OF THE DEBTOR’S
HOMESTEAD EXEMPTION CLAIM SUBJECT TO
OUTCOME OF THE TRUSTEE’S FORMAL OBJECTION
TO THE HOMESTEAD EXEMPTION CLAIM;

APPROVING INTERIM DISTRIBUTION TO ALLOWED
PRIORITY AND GENERAL UNSECURED CLAIMS
PURSUANT TO BANKRUPTCY CODE SECTION 704(1);
AND

GRANTING RELATED RELIEF;

MEMORANDUM OF POINTS AND AUTHORITIES AND
DECLARATION OF RICHARD A. MARSHACK IN SUPPORT
THEREOFT

SEE THE ATTACHED SERVICE LIST

n (BY MAIL) I caused each such envelope, with postage thercon fully prepaid, to be placed in the
United States mail at Foothill Ranch, California. 1 am readily familiar with the practice of
Shulman Hodges & Bastian LLP for collection and processing of correspondence for mailing,
said practice being that in the ordinary course of business, mail is deposited in the United States
Postal Service the same day as it is placed for collection. 1 am aware that on motion of party
served, service is presumed invalid if postal cancellation date or postage meter date is more than
one day after date of deposit for mailing in affidavit.

n (FEDERALY) I declare that I am employed in the office of a member of the bar of this court, at
whose direction this service was made.

Executed on March‘?, 2007, at Foothill Rag

ch, California.{
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Debtor

ROBERT L MCWHIRK
31562 BLUFF DRIVE
LAGUNA BEACH, CA 92651

Interested Party

UNITED STATES TRUSTEE (SA)
411 W FOURTH ST, SUITLE 9041
SANTA ANA, CA 927014593

Attorunevs for California Housing Finance

SERVICE LIST

UZ21 O RAANAN, ESQ.

DANING GILL DIAMOND & KOLLITZ LLP
2029 CENTURY PARK EAST, THIRD FLOOR
LOS ANGELES, CA 90067

Creditor Listing
BANNER LIFE

POB 740526
ATLANTA, GA 30374

Attornevs for Robert L McWhirk and REM

Chapter 7 Trustee - Via Hand Delivery
RICHARD A MARSHACK, TRUSTEE

C/O SHULMAN HODGES & BASTIAN LLP
26632 TOWNE CENTRE DRIVE SUITE 300
FOOTHILL RANCIH, CA 92610-2808

Creditor Listing

BEVERLY MCWHIRK & MARK EVANS
954 W. CROSS STREET

WOODLAND, CA 95695

Atiornevs for California Housing Finance

Agency
PAUL SALVATY ESQ,

O'MELVENY & MEYERS LP
400 S HOPE ST
LOS ANGELES, CA 90071

California Housing Finance Agency
THOMAS C HUGIIES, ESQ

CALIFORNIA HOUSING FINANCE
AGENCY

1121 L STREET SUITE 300
SACRAMENTO, CA 95814

Creditor Listing
FRANCHISE TAX BOARD

ATTN BANKRUPTCY
POB 2952
SACRAMENTO, CA 95812-2952

Credilor Listing
JOHN G. SCHIENLE

1324 FOREST AVE
EVANSTON, IL 60201

Creditor Listing
O'MELVENY & MYERS LLP

400 SOUTH HOPE STREET
LOS ANGELES, CA 90081

Creditor Listing

QUEST DIAGNOSTICS CLINIC
74065 HIGHWAY 111

PALM DESERT, CA 92260

Family Holdings 1 3.C and Amended and
Restated RLM Familv Trust

JAMLS G. BOBHM, ESQ AND JACOB L.
GODARD, ESQ

BOIMM, MATSEN, KEGEL & AGUILERA, LLP

695 TOWN CENTER DRIVE, STE. 700
COSTA MESA, CA 92626

Creditor Listing

DARREL AND ANITA MCWHIRK
315 LITTLEJOHN ROAD
YUBA CITY, CA 95993

Creditor Listing
HANOVER/CALIFORNIA MANAGEMENT

AND ACCOUNTING CENTER, INC.
31562 BLUFF DRIVE
LAGUNA BEACH, CA 92651

MARTY AND CHERYL EWING
44145 LAKEVIEW DRIVE
EL MACERO, CA 95616

Creditor Listing
ORANGE COUNTY TAX COLLECTOR

POB BOX 4515
SANTA ANA, CA 92702

Creditor Listing
ROBERT L. MCWHIRK, APC

DISSOLVED
31562 BLUFF DRIVE
LAGUNA BEACH, CA 92651

Agency
DONALD W. FITZGERALD, ESQ.

FELDERSTEIN FITZGERALD WILLOUGHBY &

PASCUZZI LLP
400 CAPITOL MALL SUITE 1450
SACRAMENTO CA 93814

Creditor Listing

DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
MAIL STOP 5503

24000 AVILA RD

LAGUNA NIGUEL, CA 92677

Creditor Listing
INTERNAL REVENUE SERVICE

MAILSTOP 5503
24000 AVILA ROAD
LAGUNA NIGUEL, CA 92677

Creditor Listing

MICHAEL MISITA

22 CRESTA VERDE DRIVE
RANCHO MIRAGE, CA 92270

Creditor Listing
ORANGE COUNTY TREASURER-TAX

COLLECTOR
PO BOX 1438
SANTA ANA, CA 92702

Creditor Listing
SANDRA MACHKOFF

2 ROANOKE
IRVINE, CA 92720
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Creditor Listing

STARS & STRIPES, INC.-CAL.
31562 BLUFF DRIVE
LLAGUNA BEACH, CA 92651

Creditor Listing

STATE OF NEVADA DEPARTMENT OF
TAXATION - REVENUE DIVISION
555E WASHINGTON AVE SUITLE 1300
LLAS VEGAS, NV §9101-104}

RETURNED MAIL

Creditor Listing

UNITED MILEAGE PLUS CARD
CHASE CARD SERVICES

POB 15298

WILIMINGTON, DE 19850

Interested Party

CITY OF LAGUNA BEACH
ATTN JOE CHIQUETE

505 FOREST AVENUE
LAGUNA BEACH, CA 92651

Creditor Listing

Chase Bank USA NA

P O Box 15145
Wilmington De 19850-5145
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